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PREFACE TO THE FIRST EDITION. 



The subject of which this Book treats does not appeax 
(at any rate, in modem times) to have been dealt with 
in a separate treatise. The matter dealt with is of great 
public importance, and concerns the public at large 
quite as much as the legal profession, because Contempts 
of Court frequently arise from ignorance on the part of 
laymen of the law upon the subject — ^which law is so 
elastic that it is difficult to define or limit it in its length 
and breadth, depth and height. It has often been con- 
tended that it ought to be defined and limited (both as 
to the offence itself, and its punishment) by Act of 
Parliament. 

The Author has for some years past been engaged in 
several of the cases, both reported and unreported, 
bearing upon the subject of Contempt of Court, and 
having found in practice that useless expense has often 
been incurred, and sometimes even justice defeated, by 
reason of slips in practice in endeavours to enforce 
obedience to orders by process for contempt, he has 
thought that it may prove useful to collect together the 
law and practice upon the matter in a separate treatise, 
and he has endeavoured to do so in this work. In fact, 
the Author may, without presumption, say that his 
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having happened to have been retained in several cases 
on the subject has given him that familiarity with it 
which has bred his Book upon Contempt. 

It is hoped that the Chapter upon '' Procedure and 
Practice" will prove useful to the practitioner. It is 
believed that, except in Bankruptcy, there are no powers 
of imprisonment in civil proceedings in the Supreme 
Court of Judicature other than those referred to in this 
Book ; and the Author hopes that it may prove useful 
to have collected together (even imperfectly) the law and 
practice of the Supreme Court upon the important 
subject of imprisonment in civil proceedings. The 
powers of punishing by imprisonment in Bankruptcy 
are special (conferred by Act of Parliament and other- 
wise), and more naturally come within the scope of 
treatises upon the law and practice in Bankruptcy. 

The authorities cited have been brought down to the 
end of 1891. 

The Author is conscious that this little Book contains 
many imperfections, but he asks for it that kind con- 
sideration which he individually has never failed to 
receive from every member of the Legal Profession with 
whom he has been associated. 

The Author is much indebted to G. Lavie, Esq., one 
of the Registrars of the Supreme Court, for his kindness 
in permitting the publication, by way of Appendix to 
this Book, of his valuable Memorandum on the Practice 
in Committal and Attachment. 

6, New Square, Lincolk^s Ink, 
January, 1892. 



PREFACE TO THE SECOND EDITION. 



The Author has to thankfully acknowledge the indulgent 
and considerate reception given to the First Edition of 
this Treatise by the Profession, and indeed by the public 
in general. The Author has now the pleasure to submit 
a second, and enlarged, and revised edition of his Book, 
in which the subject will, he thinks, be found to be both 
better arranged, and usefully amplified. Many additions 
and some corrections, from time to time kindly suggested 
by various members of the Profession, have been made ; 
and the cases have been brought down to date. In 
the Table of Cases references have been given, not only 
to the Law Beports, but to all other Beports. The 
Author hopes that this Edition will be found to be more 
complete and useful than the last. The Author, in his 
work upon this Treatise, has come to experience quite an 
attachment for its subject, and he has accordingly coM' 
mitted himself with pleasure to the labours of producing 
this new Edition of it. 

6, New Square, Lingoln's Inn, 
March, 1895. 
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OPINIONS OF THE PRESS ON THE 
FIEST EDITION. 



''There is no higher authority on the subject of contempt of 
Court and no one more familiar with the procesSi than Mr. Oswald. 
His book is well arranged and clearly written. ... At the same 
time Mr. Oswald^s book is enlivened, as those who know his mode 
of conducting cases in comt would naturally expect, by apposite 
anecdotes. He can say of himself, without presumption, that his 
haying been retained in many cases on the subject has given him 
that familiarity which has bred his book upon contempt. It is 
seldom the weary reviewer comes across a book so full of entertain- 
ment as Mr. Oswald's.''— ikit£; Timesy February 13th, 1892. 

''This book has been for some time anxiously expected, and it 
will not disappoint those who have been looking out for a learned 
treatise on the law as to Contempt . . . The reader ceases to wonder 
at the success which has so often attended Mr. Oswald's efforts to save 
people from durance vile when he notes the care with which he has 
inquired into the history of the law of Contempt. . . . Mr. Oswald 
deals lucidly with procedure and practice — ^upon which, as it applies 
to Contempt, he is perhaps the greatest living authority. His 
second appendix contains nineteen useful forms, and the book con- 
cludes with an index which is quite satisfactory." — Law Journal^ 
February 6th, 1892. 

" There has just appeared a law book of a character so unusual — 
we had almost said so absolutely unprecedented — as to give the 
jaded reviewer quite a sanguine hope of the dawn of a new era in 
legal literature. The commonest gratitude leads us to devote some- 
what unusual prominence to this harbinger of the coming dawn. 
. . . We say ^t the work is unusual for several reasons. First, 
because it is not the book of a young gentleman trying to learn a 
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little law by compiling a treatise, but a work written by a master of 
the branch to which it is devoted. ... It is really a very careM, 
weU arranged, and complete treatise on a subject which it is by no 
means easy to deal with satisfactorily. In the course of eleven chap- 
ters the author discusses the whole subject of what constitutes con- 
tempt^ the punishment for contempt, the procedure and practice upon 
applying for committal or attachment, and purging contempt. Mr. 
Oswald suggests that the whole subject of Contempt of Court and 
its punishment ought to be dealt with, regulated, limited, and defined 
by Act of Parliament We hope the publication of this excellent 
book will lead to this most desirable result" — Solicitors^ JowmcH, 
February 6th, 1892. 

" From the unnecessary meshes of the law it is the endeavour of 
Mr. J. F. Oswald to rescue the public through the instrumentality of 
his work on *• Contempt of Court' The work aims at lifting the cloud 
from the public mind."— 2>a% Tdegraph^ February 10th, 1892. 

'^ The proposal that Contempt of Court should be regulated, limited 
and defined by Act of Parliament which was advocated by the Earl 
of Selborne nine years ago and is still amongst those things for which 
we are waiting, will gain added force from Mr. Oswald's book." — 
Daily Oraphic, February 23rd, 1892. 

^' The subject of Contempt of Court is one of the most interesting 
that any lawyer can deal with. Mr. J. F. Oswald has made the 
subject peculiarly his own, and is entitled by reason of his knowledge 
and his practice to be regarded as the leading specialist in connection 
with it. The work, which is admirably written and well arranged, 
forms a valuable addition to legal literature. . . ." — The OlobCy January 
26th, 1892. 

"I would recommend my contemporaries in the Press to read, 
mark, learn, and inwardly digest the work on ' Contempt of Court,' 
just published by Mr. J. F. Oswald. This advice I offer, not merely 
from love of my brother editors and the desire of saving them from 
the seclusion of Holloway, but still more with a view to stimulate 
some oxganised effort to define and limit this particular offence. Mr. 
Oswald's book seems to contain all that could possibly be said on the 
subject, and is the first l^al text book ever written on the law of 
Contempt"— 2Vti<A, February 25th, 1892. 

"* Contempt of Court,' by Mr. J. F. Oswald, is a concise and intel- 
ligible statement of the law and practice upon a matter which concerns 
the layman as much as the lawyer. The author has produced a 
reliable treatise which will prove a useful addition to legal literature." 
^Morning Posty March 2nd, 1892. 
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*' The work may be safely recommended as a useful treatise on the 
subject with which it professes to deal." — Law Gazette, February 
19th, 1892. 

" Mr. J. F. Oswald has just published a work which throws into 
strong relief the hideous dangers attendant upon the injudicious use 
of this particular portion of the machinery of the law." — The Dwarf, 
March 1st, 1892. 

" The student of literary history and the humorist may find some- 
thing everywhere for their nets, and Mr. Oswald^s book is no ex- 
ception. . . . Those who want to know how far they may go without 
committing contempt of Court cannot do better than consult Mr. 
Oswald's tre&\iBe:'-'IUuitrated London News, July 16th, 1892. 

** The work before us is written in a pleasant, easy style, and will 
be a far more convenient reference book than the ponderous works on 
practice in which the subject has hitherto been imbedded." — Law 
Quarterly Heview, vol. 8, No. 30, p. 172. 
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CHAPTER I. 

Introduction — OiaaiN and Extent of the Juris- 
diction IN Contempt. 

Contempt, in the legal acceptation of the term, primarily Legal 
signifies disrespect to that which is entitled to legal ^nce of 
regard ; but as a wrong purely moral, or affecting an ^®°**™p*- 
object not possessing a legal status, it has in the eye of 
the law no existence. 

In its origin, all legal contempt will be found to consist in its 
in an offence more or less direct against the Sovereign X^ce^ 
himself as the fountain-head of law and justice, org^"^"*^* 
against his Palace, where justice was administered. ^^^ 
This clearly appears from the old cases. One is thus Caae temp, 
stated : '' J. of F. went armed in the Palace, which was ^' ' 
shown to the Council of the King, by which he was taken 
and disarmed before Justice Shard, and committed to 
the prison of the Marshalsea, and could not be bailed 
till the King had sent his WiU" (5 Vin. Abr. Tit. 
'' Contempt," p. 442, citing 24 Edw. 8-88). In another Case of 
case, that of Boger de Dailham (19 Edw. 1, Mem. Scacc), ^Aam(i9 
before the Barons of the Exchequer, it was determined ^^' ^)' 
that by the Common Law of the Kingdom, he who has 

B 
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to render accounts whatsoever not yet paid to the King, 
is liable to be arrested until he has fully rendered and 
satisfied such accounts. And Soger, not having com- 
puted or rendered an account to the King in respect 
of the expenses of John, Duke of Brabant, in the King's 
Palace, all the lands, goods, and chattels of Roger were 
put in the King's hands, and Boger was held bound to 
answer the King for contempt. In the case also of 
CMeofthethe Prior of Plymouth (88 Edw. 3, Lib. Ass., 228), it 
Plymouth appears that the King had lodged a Chaplain in a room 
(38 Edw. Qf tjjg Priory at Plymouth, and that the Prior did not 
wish to receive him, on which account he was com- 
manded to come before the King's Council to reply to 
the King for contempt. He came and denied that the 
Priory was a royal foundation, or that the King was 
patron. The King put in his plea ; and the verdict was 
to the effect that the King and his ancestors were the 
patrons of the Priory, and that the site had continued 
in the royal possession, and that the King had the right 
of patronage, and that the Prior had made himself 
patron without the King's leave to the disherison of 
him and his crown. The Court gave the patronage to 
the King, and the Priors' temporalities were put into 
the King's hands by reason of his disherison and con- 
tempt of the King's rights, and imprisonmnent of his body 
during pleasure was ordered. 
Antiquity *' The Powcr, which the Courts in Westminster Hall 
jorUdic- ^^^® ^' vindicating their own Authority, is coeval with 
^^^.^ , their first Foundation and Institution : it is a necessary 

punish for " 

contempt incident to every Court of Justice, whether of Becord 
or not, to fine and imprison for a contempt to the 
Court, acted in the face of it (1 Vent. 1). And the 
issuing of attachments by the Supreme Courts of Justice 
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in Westmmster HaU, for contempts ont of Goart, stands 
upon the same immemorial Usage, as supports the 
whole Fabric of the Common Law ; it is as much the 
' Lex TerraSy^ and within the exception of Magna Charta, 
as the issuing any other Legal Process whatsoever *' 
{Bex V. Almon, Wilm. Notes at p. 254). 

Li the Superior Courts the power of committing for The power 
contempt is inherent in their constitution, has been superior 
coeval with their original institution, and has been ^^g**jjj[^^j. 
always exercised. The origin can be traced to the time 
when all the Courts were divisions of the great Curia 
Regis — ^the Supreme Court of the Sovereign, in which 
he personally, or by his immediate representative, sat 
to administer justice {per Cockburn, G.J., in Beg v. 
Lefroy, L. R. 8 Q. B., at p. 187, and sub nam Ex parte 
Lefroy, 42 L. J. Q. B., at p. 128). 

The King could, and did, pardon contempts. This The Sot- 
appears from the case of William Charles, the Major ^^n^*^ 
(or Mayor) of Sandwich (22 Edw. 1, Mich. Mem. Scacc), ^t'S^*'' 
who was committed by a Baron of the Exchequer ^oyor o/ 

Sandwich 

because he ''would not answer the Court" This was (22 Edw. 
" held a contempt for which he was sent to prison and ^ 
fined," but the King of his clemency pardoned the con- 
tempt And in the case of Bichard de G. (referred to in Case of 
Brabson's Case, Lib. Ass. 89 Edw. 3, 281), who was (7*^39 Edw' 
convicted of contempt in striking a juror at Westminster ^)' 
and sentenced {inter alia, to lose his right hand), it 
appears that the King pardoned the loss of the hand, ^rabaon^s 

• ^ue c 39 

And in Brabson's Case {supra) it was left to the King Edw. 3). 
to determine the fine to be inflicted for contempt in 
assaulting a party in the presence of the Judges. 

There appears also to be an appeal to the Sovereign An appeal 
from an order of a Judge of Assize punishing for con- to the 
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Sovereign tempt {Ex parte Fernandez, 10 C. B., N. S., at pp. 25, 80, 

matter. L. J. C. P., at p. 828). The Royal Prerogative extends 

to the remission of sentences which are merely of a 

panitive character inflicted for Contempt of Court ; and 

A Governor the Govcmor of a Colony has vested in him power to 

of a Colony • ii_» i* j j -a 

can pardon 6^61^6186 this prerogative, and can pardon or remit a 
acontempt. gentencc for a contempt of Court committed in his 

Colony. In re a special reference from the Bahama 
The Sov- Islands [1898] A. C. 188. In Rainy v. Justices of Sierra 
remftVnes Leonc (8 Moo. P. C. 47) the Queen was advised that 
temX she could by virtue of her royal prerogative remit fines 

for contempt. 
Contempt Of the primary species of contempt, which involved 

Q^ Sov~ 

ereign Contempt of the King personally (as by departing out 
not'here"^ of his Ecalm without his leave, or, by refusing to return 
dealt with, [j^^q ^y^q Kingdom upon his mandate, or by coming near 
to or within the limits of his Court or Kingdom when 
banished therefrom), and what is more technically 
called misprision, which includes misfeasances committed 
against the person and government, the prerogative, 
the title, or the palace of the Sovereign himself (Bl. 
Com. Bk. iv., c. 9, ii. ; Petersdorf Abr. Tit. " Con- 
tempt 'O* it is not proposed to treat in this work; but 
But only to consider only contempt in its secondary or derivative 
of^his"^ (^p^ct, as an offence against the Courts or persons to 
j^d'ls ^'^^ whom the judicial functions of the Crown are delegated, 
or (as it is commonly called) "Contempt of Court;" 
And not of that is, of the judicial Courts ; and not contempt of the 
mwit?" High Court of Parliament; which will be found dealt 

with in treatises dealing with '^ Parliament." 
Definition Contempt of Court (which has been irreverently 
temptof termed ''a legal thumbscrew*') is so manifold in its 
^^^' aspects that it is difficult to lay down any exact 
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definition of the offence. In Viner's Abridg. (tit. Con- 
tempt A), it is defined or described to be "a dis- 
'' obedience to the Court, an opposing or a despising the 
*' authority, justice, or dignity thereof. It commonly 
" consists in a party's doing otherwise than he is enjoined 
^' to do, or not doing what he is commanded or required 
" by the process, order, or decree of the Court." (See per 
Williams, J., in Miller v. Knoxy 4 Bing. N. C. at p. 588.) 
Defined shortly (as it was by Sir Wm. Blackstone), 
'' contempt is a disobedience to the rules, orders, or 
process of a Court, or against the King's prerogative." 
These short definitions (good as far as they go) are 
scarcely sufficient. Lord Chancellor Hardwicke, in the P^ Lord 
case of the printer of the St. Jameses Evening Post (2 wicke, 
Atkyns, at p. 471), said, " There are three different *J^ ^^^ 
'* sorts of contempt, one kind of contempt is scandalizing ^ <^<»°- 
*' the Court itself. There may be also a contempt of this 
" Court in abusing parties who are concerned in cases 
'' here. There may be also a contempt of this Court in 
'* prejudicing mankind against persons before the cause is 
^* heard;'' and he adds, "There cannot be anything of 
"greater consequence than to keep the streams of 
"justice clear and pure, that parties may proceed with 
" safety both to themselves and their characters." 

Contempt of Court and its punishment is thus Description 
described in the Practical Eegister in Chancery, pp. tempTof 
183, 184 ; " a contempt is a disobedience to the Court, pj^>i 
" or an opposing or despising the authority, justice, or Register in 
"dignity thereof. It commonly consists in a party's 
" doing otherwise than he is enjoined to do, or not doing 
" what he is commanded or required by the process, 
" order, or decree of the Court. Sometimes it arises by 
" one or more ; their opposing or disturbing the execution 
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it 



or service of the process of the Courts or using force to 
''the party that serves it; sometimes by using words 
'' importing scorn, reproach, or diminution of the Court, 
''its process, orders, officers, or ministers, upon executing 
" or serving such process or orders. It is also a contempt 
" to abuse the process of the Court by wilfully doing any 
" wrong in executing it ; or making use of it as a handle 
" to do wrong ; or to do anything under colour or pretence 
" of process of the Court without such process or autho- 
" rity. For any direct and positive contempt, a party may 
" not only be taken into custody, but committed to the 
" Fleet during the pleasure of the Court. But for a bare 
" contempt in not doing somewhat, then only till he obey 
" and perform ; for a contempt in doing somewhat against 
" the order of the Court is accounted much greater than 
" omitting to do somewhat commanded, seeing the one is 
"wilful the other not always so; and besides, what is 
"only not done may be done; but what is once done 
"cannot be undone, though its effects may often be 
" made to cease, or reparation may be made." 
Contempt Contempt of Court involves two ideas, contempt of its 
inroiyes power and contempt of its authority — the word power 
two ideas, involving the ability to enforce obedience to its orders, 
and the word authority its jurisdiction to declare the 
law and the rights of parties Rex v. Alnion (Wilm. 
Notes, 256). 
General Speaking generally. Contempt of Court may be said 

of (S)n-*^" to be constituted by any conduct that tends to bring the 
Cou?L ^^ a^tbority and administration of the law into disrespect 
or disregard, or to interfere with, or prejudice parties 
litigant, or their witnesses during the litigation. For a 
definition of Contempt, see the opinions of the judges 
in Miller v. Knox (4 Bing. N. C. 574). Though every 
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act of disobedience to the rnleSy orders, process, or 
dignity of a Court may technically be termed a contempt^ 
the term is generally, or at least with greater propriety, 
applied to any disrespect or indignity offered to judges 
while sitting in judgment, or on account of their pro- 
ceedings in their judicial capacity {^* Bell's Digest of the 
Law of Scotland," p. 224). 

The most flagrant kind of Contempt of Court is direct^ Direct 

1... 1. -11 contempt 

and consists m some open and spontaneous msult, or of Court, 
resistance to the persons of the judges or the powers of 
the Court (Bl. Com. Bk. iv. c. 20, iii.). Happily, this 
form of the offence has now little more than a technical 
existence, and, perhaps the only danger of its revival 
or survival would seem to lie in the possible growth of 
the practice (lately become rather prevalent) of suitors 
conducting their cases in person. It was formerly at 
least considered a necessary incident of every Court of 
justice, whether of record or not, to fine and imprison 
for a Contempt of Court acted in the face of it (Wilm. 
Notes, at p. 254; 1 Vent. 1). The right is as much a 
part of the law of the land as trial by jury (Wilm. 
Notes, p. 258). On the other hand, contempts com- 
mitted otherwise than in facie curia can only be dealt 
with as such by superior Courts of record and not by 
County, or other inferior Courts {Reg. v. Lefroy, L. R. 
8 Q. B. 184). 

The consequential cr more indirect farm of Contempt o/" indirect 
Court arises in the disobedience to, or neglect of the ^ Coort. 
mandates or orders of the Court; and this branch of 
the subject possesses great claim to attention, inas- 
much as in many such cases it is only through the 
medium of process for contempt that the rights of the 
suitor can be secured or enforced. 
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Special Closelj allied with this latter class are a yariety of 

mp . ^Qjj^Qjjjp^g y^hicii may be termed special. These com- 
prise omissions of the duties which are cast upon the 
ministers of the law in their character as such, or upon 
individuals as members of the State, as well as offences 
committed against persons entitled to the protection of 
the Court, and malpractices exercised under colour of 
legal authority or process. 
Contempu Goutcmpts Vary also in degree, some taking rank 
degree! ^ criminal offences, and others being regarded as of a 
less heinous nature ; a difference which will be found of 
importance in considering the consequences and punish- 
ment incurred, and the right of appeal. 
PunUh- Contempt of Court 'is punishable in the case of 
^^^ persons summarily by fine or imprisonment, or both ; 
by peraonB. ^^ j^y ^ gj^^ accompanied by imprisonment until paid ; 

or by ordering sureties to be found for good behaviour ; 

and by an order to pay the costs of the proceedings 

taken to punish the contempt. These costs may be 

ordered to be taxed and paid as between solicitor and 

client. The law enables the Court or a judge to send 

an offender to prison for contempt of Court with a 

Indictment rapidity which may be described as " Oriental.** Con- 

misde- tempt is also punishable as a misdemeanour by indict- 

meanour. jj^gjjj ^^^ sentence upon conviction in the cases of 

contempt by interference with the course of justice. 
Punish- In the case of Corporations contempt of Court is 

ment of -^ * i_ . 

contempt usually punishcd by the sequestration of their pro- 
rations?^ perty, but in the case of directors or other officers of 
any Corporation, responsible for or privy to any con- 
tempt by the Corporation, such directors or other officers 
may be made personally answerable for the contempt, 
and punished accordingly. (See Ex parte Green and 
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Others, In the matter of the Press Association, 7 Times 
L. R 411). No attachment lies against a Corporation No attach- 
in contempt, the mode of compulsion is by sequestration agdnst 
(Rex V. Windham, Cowp. 377). ti^ST'" 

Although there has been no modern instance of an As to in- 
indictment for contempt, it is laid down by the authori- Jlf ^n!** 
ties (Hawkins* Pleas of the Crown, 8th ed. vol. i. p. 63 ; *«!»?*• , 

' XT ' cnmmal 

vol. ii. p. 289 ; Russell on Crimes, 5th ed., vol. i. p. in their 
188, and Earl of Thanefs Case, 27 State Trials, p. 822), °**"*'' 
that contempt, in interfering with judges, or the course 
of justice, is an indictable offence. Such an offence is 
a misdemeanour at Common Law, and in such cases 
the proceeding by attachment or committal is merely 
supplementary to that by indictment. An interference 
with the course of justice is a public injury {Skipworth*s 
Case, L. E. 9 Q. B. 230). In Mich. 31 & 32 Eliz. (when 
the dispute between the Court of Chancery and the 
Courts of Law as to jurisdiction ran high) it appears 
that a certain Counsel was indicted for contempt in sign- 
ing a Bill filed in Chancery praying for an injunction 
against an execution at law. The indictment, how- 
ever, was not brought to trial (Crompton on Courts, 
57-8). 

If, on the other hand, the contempt is mere dis- Contempts 
obedience of an order of the Court in a civil action it nai and 
is not criminal, and in such a case the punishment is ^^^_ 
only ordered in the cause for the purpose of enforcing ™e»»t- 
the order in the civil action, and the proceeding is by 
attachment or committal. 

Contempt of Court by disrespect or insults offered i^uits to 
to a Judge or to the dignity of the Court is a criminal criminal 
offence : In re PoUard (L. E. 2 P. C. 106). It may ^^•^'*- 
either be at once punished by the offended Court, or p^i»i>ed. 
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dealt with Bubsequently on notice by attachment or 
committal. See Phillips v. Hedges (Trin. T., 10 Geo. 2, 
Cooke's Bep. 182). It may also be pnnished by indict- 
ment. 
A'cbarge of The Specific offence charged should be distinctly stated 

contempt . ., . .. •.<..•, . « 

of Court where the contempt is crimmal m its nature, and an 
IpedficJ&c opportunity given of answering it {In re PoUard, L. E. 2 
P. G. 106). However y in all cases of contempt the charge 
should be specifically made ; each step in the proceed- 
ings to punish it should be fairly, properly, and strictly 
And the taken {In re Bamsay, L, E. 8 P. C. 427), and the 
ment com- punishment for it should be as far as possible com- 
wf^th^*** mensurate with the offence — severe in serious and 
offence, deliberate cases, but an apology and payment of costs 
may satisfy less serious forms of contempt. It has 
been said that : *^ The mysterious and indefinable 
offence known as ' Contempt of Court,' would seem to 
be as easy to commit as it is liable to prompt and 
condign punishment." 
All Courts "There is probably no country in which Courts of 
dicatetheir Law are uot fumished with the means of vindicating 
authonty. ^j^^jy authority and preserving their dignity by calling 
in the aid of the executive in certain circumstances 
without the formalities usually attending a trial and 
sentence. Of this the 'simplest instance is where the 
Judge orders the officers to enforce silence or to clear the 
Court " (Chambers's Encyclopedia, tit. " Contempt of 
Court ") — " Every Court of Eecord, as incident to it, 
may enjoin the people to keep silence, under a pain, 
and impose reasonable fines, not only on such as shall 
be convicted before them of any crime on a formal 
prosecution, but also on all such as shall be guilty of 
any contempt in the face of the Court, as by giving 
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opprobrious lan^age to the Judge, or obstinately refusing 
to do their duty as officers of the Court, and may im- 
mediately order them into custody " (2 Bacon's Abridg., 
7th ed, p. 899). 
It is the undoubted right of a superior Court to com- inherent 

power of 

mit for contempt ; and there is no necessity to specify commitui 
the particular matter which constitutes the contempt, SjurtT."*^"^ 
per Erie, C.J., in Ex parte Fernandez (10 C. B., N. S., 
at p. 6), citing the Case of the Sheriff of Middleaex (11 
Ad. & E. 273 ; 8 Dowl. P. C. 451 nom. The Queen v. 
Evans) . But the practice now requires that the alleged 
offence should be specified. The usual criminal process 
to punish contempts was found to be cumbrous and 
slow, and therefore the Courts early assumed jurisdiction 
themselves to punish the offence summarily, brevi manu, The offence 

. , puniBhed 

80 that cases might be fairly heard, and the administra- sammanij. 
tion of justice not interfered with. A Court of Justice 
without power to yindicate its own dignity, to enforce 
obedience to its mandates, to protect *its officers, or to 
shield those who are entrusted to its care, would be an 
anomaly which could not be permitted to exist in any 
civilized community. ''From the earliest period of 
our history this authority has been exercised. The 
year-books record instances of such commitments " {per 
Best, J., in Rex v. Davison, 4 Bam. & Aid. at p. 840). 
It is, therefore, but consonant with sound sense that '^^ p^^*"^ 

to punish 

we should find it an acknowledged principle that the for con- 
power of summarily punishing for contempt has been ^Ij^i^. 
inherent in all Courts of Record from time immemorial c^"j^*^f 
— see the opinion of the Judges in Miller v. Knox (4 BwjowI. 
Bing. N. C. 574) ; Rex v. Almon (Wilm. Notes, 248) ; 
Bl. Com. (bk. iv. cap. 20, iii.) — and is coeval with their 
foundation and institution as part of the law of the 
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land (Wilm. Notes, at p. 254). Without such protection 

Courts of Justice would soon lose their hold upon the 

public respect, and the maintenance of law and order 

would be rendered impossible. Hence it is that the 

summary power of punishing for contempt has been 

given to the Courts — "to keep a blaze of glory round, 

and to deter people from attempting to render them 

contemptible in the eyes of the public " (Wilm. Notes, 

at p. 270). 

Dicta of In speaking of the power to punish for Contempt 

^^the^"^'* of Court, Erie, C.J., made the following observations : 

rewon for « There are many ways of ohstrmting the Court. En- 

lois pow6r» 

deavours are not wanting either to disturb the Judge 
or to influence the jury, or to keep back or pervert 
the testimony of witnesses, or by other methods ac- 
cording to the emergency of the occasion, to obstruct 
the course of justice. These powers are given to 
the Judges to keep the course of justice free ; powers 
of great importance to society, for by the exercise of 
them law and order prevail ; those who are interested 
in wrong are shown that the law is irresistible. It is 
this obstruction which is called in law contempt, and it 
has nothing to do with the personal feelings of the 
Judge, and no Judge would allow his personal feelings 
to have any weight in the matter. According to my 
experience, the personal feelings of the Judges have 
never had the slightest influence in the exercise of 
those powers entrusted to them for the purpose of 
supporting the dignity of their important office; and, 
so far as my observation goes, they have been uniformly 
exercised for the good of the people " (see Ex parte 
Dicu of Fernandez, 30 L. J. C. P., at p. 332). " The law has 
]^wen on amied the High Court of Justice with the power, and 
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imposed on it the duty of preventing, hrevi Tnanu, and the same 
by summary proceedings any attempt to interfere with "''''^•^• 
the administration of justice. It is on that ground, 
and not on any exaggerated notion of the dignity of 
individuals, that insults to Judges are not allowed. It 
is on the same ground that insults to witnesses or to 
jurymen are not allowed. The principle is that those 
who have duties to discharge in a Court of Justice are 
protected by the law, and shielded on their way to the 
discharge of such duties, while discharging them, and on 
their return therefrom, in order that such persons may 
safely have resort to Courts of Justice ** (per Bowen, L. J., 
in In re Johnson, 20 Q. B. D., at p. 74). The power to The power 
punish for contempt has been vested in the Judges not is given 
for their personal protection only, but for that of the p^^Jbiic^s 
public, whose interest it is that decency and decorum protection, 
should be preserved in Courts of Justice {Rex v. Davison, 
4 B. & Aid. 829, 833, 885). 

The most extensive jurisdiction in respect of contempt Authority 
is that originally attaching to the Superior Courts of Superior 
Record (Hawk. PL Cr. bk. 2, cap. 22), including the ^^^l 
Commissioners of Assize under their various com- cont«™pt- 
missions: Ex parte Fernandez (10 C. B., N. S., 8), 
which gives them full cognizance of and power to deal 
with every species of contempt. A Court of Oyer and 
Terminer at the Assizes is a Superior Court (Re 
McAleece, 7 Ir. C. L. 146), and has full jurisdiction 
in matters of contempt. There is no appeal except to 
the Sovereign from an order of Judges of Assize com- 
mitting or fining for contempt (Ex parte Fernandez, 
supra). The jurisdiction in this, as in other matters, 
of the old Superior Courts at Westminster is now by 
virtue of the Judicature Act, 1873 (36 & 37 Vict. c. 66, 
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s. 16), vested in Her Majesty's High Court of Justice, 

and is exercisable by the several Divisions of that 

tribunal. The Court of Appeal also, as a Superior 

Court of Record (86 & 87 Vict. c. 66, s. 18), has a 

Lords Ju8- similar jurisdiction either original or derivative; and 

Masters cqual authority in this respect is included in the 

lunacy ma j^sdictiou of the Lord Chancellor and the Lords 

deal with Justices in Lunacy : Ex parte Jones (18 Ves. 287). A 

contempt. 

Master in Lunacy may commit for contempt while 

executing an inquisition with a jury {Lunacy Act, 1890, 

s. 99 ; In re B. [1891] 8 Ch. 274-6), or without a jury 

(Lunacy Act, 1891, s, 29; In re B. [1892] 1 Ch. 469). 

Contempt It ig also a contempt of Court to do anything calculated 

on Election to prejudice the trial of a pending election petition 

Petitions. ^^^ g^^j^ j^^^^j^ Election Petition, the " Times;' 12th 

November, 1892). 
Authority Though it is only proposed to discuss in this treatise 

of Inferior 

Courts of contempt in relation to the Supreme Court, it may not 
deai^with ^^ o^^ o^ place to advcrt here shortly to the authority 
contempt, possessed by other Courts in this matter. The jurisdic- 
tion of Inferior Courts of Becord (such as the Court of 
Quarter Sessions, the Mayor's Court, and County Court) 
is confined to such contempts as are perpetrated in facie 
curiw (as in Reg. v. Lefroy, L. R 8 Q. B. 184, and Reg. 
V. Jordan, 67, L. J. Q. B. 488), and does not extend to 
such as are committed out of Court unless by virtue of 
some statutory enactment (Reg. v. Lefroy, supra, Reg. 
V. Judge of Brompton County Court [1898], 2 Q. B. 195. 
Ex parte Pater, 6 B. & S. 299; Cams Wilson's Case, 
7 Q. B. 984). A County Court Judge has no jurisdiction 
to commit for contempt not committed in the face of 
the Court as provided by the County Courts Act, 1846 
(re-enacted in the Stat, of 1888); see Reg. v. Lefroy 
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{mpra). But a County Court Judge sitting in Bank- 
ruptcy has the powers and jurisdiction of a Judge of the 
High Court, and has the like power to commit {Reg. y. 
Judge of County Court of Surrey, 13 Q. B. D. 968). A 
Oounty Court Judge has no power to deal summarily 
with contempt in practising in his Court as a Solicitor 
without being duly qualified ; which offence is created a 
contempt by sec. 26 of the Solicitors' Act, 1848 (Reg. y. 
Judge of Brompton County Court, supra). But a County 
Court has under sec. 89 of the Judicature Act, 1878, 
with regard to all causes of action within its jurisdiction, 
power to enforce obedience to its orders by committal ; 
this power extends to interlocutory as well as to final 
orders {Richards v. CuUeme, 7 Q. B. D. 628). No appeal 
lies from an order of a County Court Judge imposing a 
fine under sec. 48 of the County Courts Act, 1888, for 
assaulting an officer of the Court (Lewis y. Owen [1894], 
1 Q. B. 102). The Mayor's Court is an Inferior Court 
{Mayor of London v. Cox, L. E. 2 H. L. 289, and 
Appleford v. Judkins, 8 C. P. D. 489). Courts not of Courts not 
Becord have no jurisdiction to punish for contempt no jaru^ 
of Court unless it is specially conferred by statute ^^^^ 
(McDermott v. Judges of British Chdana, L. R. 2 P. C. ^'^^ 
841). Magistrates sitting alone or in petty or special Mans- 
sessions appear to be under a like disability, though ^^^^ ^^ 
they may enforce order in their Courts by ejecting any deal with 
offender (Oke Mag. Syn. 12th ed. 150 ; see also Bum's * ' -^ 
J.P., 80th ed., vol. iii., 142) ; a Bevising Barrister has only Tising 
the like power (28 Vict. cap. 86, s. 16; Willis v. Maclachlan, ^J ^ 
1 Ex. D. 876). The Royal Court of Jersey (Can^Counof 
WUson^s Case, 7 Q. B. 984) ; the Chancery Court of the Manx^ ^ 
Isle of Man {In re Crawford, 18 Q. B. 618) ; and the ^^^i 
House of Keys in the Isle of Man, acting in the exercise ^*^^ ^^- 
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of its judicial, but not of its legislative, functions {Ex 
parte Brown, 5 B. & S. 280), have all power to commit 
for contempt; and where it is consistent with the 
practice of the particular Court it may commit '^ until 
further order " (In re Crawford , supra). A general 
committal for contempt is lawful (In re a special 
reference from the Bahama Islands [1893] A. C- at p. 
145, overruling, it is presumed, in this respect Rex v. 
James, 6 B. & Aid. 894). But such a committal is not, 
it is submitted, desirable in practice. 
Contempts Contempts committed before Judges of the High Court 
&c.,°iif^^ in Chambers, and before the Official Beferees, Masters, 
2^^^ Eegistrars, Chief Clerks, or other officers of the High 
punished Court to whom quasi judicial functions are delegated 
™' (whose offices are part of the Court itself), or within the 
precincts of their Chambers, are properly cognizable 
and punishable by the Court to which the Judges or 
officers are attached, and not punishable by themselves 
{French v. French, 1 Hog. 138; Ex parte Burrows, 8 
Yes. 535 ; Ex parte Wilton, 1 DowL, N. S., 805 ; Re 
Johnson, 20 Q. B. D. 68) ; though they would presumably 
have power in a case of insult or disturbance to eject 
But Ck>urtB the offender or suspend their sitting. But the Court, 
sequentiy ^^ which any such Judge or officer is attached, can and 
punish for y^ subsequently punish for any such contempt {In re 
tempts. Johnson, supra, and see Kirby v. Webb, 8 Times L. R. 
763). It would seem therefore that for insults offered 
to a Judge sitting in Chambers he cannot himself 
punish, but that the Court will on application made 
to it for the purpose punish such an offence {In re 
Johnson, supra ; In re Tyrone Election Petition, Carson's 
A Judge Case, Jr. Bep. 7 C. L. 242). A Judge sitting as a Court 
whereTer** ^au make an order of committal wherever he may sit. 
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and even at his residence {In re Clarke^ 11 L. J. Q. B. sitting as a 
76, and see Petty v. Daniel, 84 Ch. D. 172). The rules ^^^.^^ 
of the Supreme Court expressly provide (Order xxxvi., Referees 

cannot 

rule 51) that an OfGicial Beferee shall not attach or commit, 
commit. It is a contempt of Court to insult a suitor or 
his counsel while attending in the Master's office, and 
if such a contempt is committed, the party will be 
attached at once on the production of the Master's 
certificate {French v. French, 1 Hog. 188). Breaking Breaking 
open a desk in the Registrar's office was dealt with as a t^>8 dakl 
contempt of Court {Ex 'parte Burrows, 8 Yes. 685). 

It should always be borne in mind in considering Contempt 
and dealing with contempt of Court that it is auceptionai 
offence purely sui generis, and that its punishment ^^'^J®'*"* 
involves in most cases an exceptional interference with cautiously 
the liberty of the subject, and that, too, by a method and all 
or process which would in no other case be permissible, p^c^i^ 
or even tolerated. It is highly necessary, therefore, *^"^''|Jj , 
in all questions of this nature, where the functions of dealing 
the Court have to be exercised in a summary manner, 
that the Judge in dealing with the alleged offence 
should not proceed otherwise than with great caution 
and deliberation, and that when any antecedent process 
has to be put in motion, every prescribed step and rule 
(however technical) should be carefully taken, observed, 
and insisted upon {In re Ramsay, L. B. 8 P. C. 427). 

The policy of permitting Judges to determine (except Policy of 
in cases of open and undoubted insult to their persons determin- 
or authority while actually engaged in administering *^|.J.''^^ij 
justice) what is or what is not a contempt of their own cases what 

is or is not 

dignity or power has been, and may still be, with a con- 
wisdom doubted. In a note on Rex v. Ahnon (Wilm. **™^*' 
Notes, p. 248), referred to in Campbell's ^' Lives of the 
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Chief Justices " (vol. ii. Article on Sir E. Wilmot), it 
is stated that although the power to proceed by attach- 
ment in the case of a libel published on the Judges is 
undoubted, yet ^' the preferable course is to proceed by 
information or indictment so as to avoid placing them in 
the invidious sitiuition of deciding where they may be 
supposed to be parties" At any rate, the jurisdiction 
ought to be most deliberately and carefully exercised, 
and then only in extreme cases and where absolutely 
Dicta of necessary. Sir George Jessel, M. R., in dealing with 
M.R./011 an alleged contempt, said, " It seems to me that this 
j^ jurisdiction of committing for contempt being practi- 

cally arbitrary and unlimited should be most jealously 
and carefully watched and exercised, if I may say so, 
with the greatest reluctance and the greatest anxiety 
on the part of Judges, to see whether there is no other 
mode which is not open to the objection of arbitrariness, 
and which can be brought to bear upon the subject. / 
say that a Judge should be most careful to see that the cause 
cannot be fairly prosecuted to a hearing unless this extreme 
mode of dealing with persons brought before him on accusa- 
tions of contempt should be adopted. I have myself had 
on many occasions to consider this jurisdiction, and I 
have always thought that, necessary though it be, it i& 
necessary only in the sense in which extreme measures 
are sometimes necessary to preserve men's rights — ^that 
is, if no other pertinent remedy can be found. Probably 
that will be discovered after consideration to be the true 
measure of the exercise of the jurisdiction " (see In re 
Clements, 46 L. J. Gh. at p. 885. See also per Mathew,. 
J., in In re Davies, 21 Q. B. D. at p. 239). 
Dicta of In dealing with an application to commit the publisher 
L.J., as to of a newspaper for having published some observations. 
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on a case while the trial was pending, which were not exer- 
alleged to tend to prejudice the minds of the public ^we^ to^ 
against one of the defendants before the hearing, ^^",|^jj*[^^ 
Cotton, L. J., said, " In my opinion, no application to «*««?* »»* 
commit for contempt ought to be made unless the offence cases. 
toas of so serious a nature as to render the exercise of 
this summary jurisdiction necessary to prevent interference 
with the course of justice ; and though there is here 
technically a contempt, I cannot see any such fear of 
serious interference with the course of justice or pre- 
judice to the defendant as to justify the Court in in- 
terfering by this summary and arbitrary process " (see 
Hunt V. Clarke, 87 W. R. at p. 725). The Court of 
Appeal (although holding in this case that there had 
been a technical contempt) refused a motion to commit 
upon the ground that such an extreme course as moving 
to commit ought not under the circumstances to have 
been taken. (See also Vernon v. Vernon, 40 L. J. Ch. 
118. And the observations of Lord Coleridge, C.J., on 
this subject In re the ** Evening News and Post ; ** the 
'' TiTties;' 9th December, 1892.) 

Upon the question of the privileges of the Judges Diota of 
in matters of contempt, Willes, J., made the following as tonot*' 
observations: "We have been urged to be careful J|J*^^*^f^ 
of being misled by our own way of thinking, in the ^« J^"^- 

^ " '^. diction 

decision of this case, because, as it was suggested, our where 
privileges are involved in the question. As that course ''•^^•^'^* 
has been adopted, I take leave to say that I am not 
conscious of the vulgar desire to elevate myself, or the 
Court of which I may be a member, by grasping after 
a pre-eminence which does not belong to me; and 
that I will endeavour to be even valiant in preserving 
and handing down those powers to do justice and to 
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maintaiii trnth, which, for the common good, the law 
has intrusted to the Judges" {Ex parte Fernandez, 
10 C. B., N. S., at pp. 56-7). 
<^nerai It would appear, therefore, that this peculiar jurisdic- 
obflerved in tiou of the Gourts and Judges is to be exercised with 
thrj^is- caution, after carefully observing all the rules of practice 
diction, applicable to it, and only in serious (as opposed to mere 
technical) cases of contempt ; but that, when necessary, 
there ought to be no hesitation in exercising the juris- 
diction. 
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CHAPTER IL 

Contempts Dibect. 

Fob convenience contempt of Court will be considered Contempt 
under three heads : (1) Contempts direct ; (2) Con- under 
tempts indirect; and (8) Special or particular contempts. ^^ 

Direct contempt is more or less spontaneous and (i) Direct 
aggressive on the part of the offender, and does not ^^'***"^'' 
fall within the class of cases where the offence is con- 
stituted by disobedience to, or neglect of some express 
direction of the Court. It is aimed either expressly 
against the dignity or authority of the Court itself 
in the persons of its Judges or o£Bicers in such a manner 
as to amount to actual or constructive insult or re- 
sistance, or by acts tending to obstruct the course 
of justice. This contempt may be committed either 
by acts in the face of or within the precincts of the 
Court (sedente curia), or by acts done away from the 
Court. 

Of contempts committed in the face of the Court the violence to 
most gross are those which involve actual or threatened offiJIr of 
violence to the person of the presiding Judge, or the^®'*^ 
officers of the Court in attendance. An early instance Henry 
of an offence of this nature is famished in the well- waies 
known story of the behaviour of Henry V. (when Prince ^^"^"•^ 
of Wales) to Gascoigne, C.J. No authentic report of this ^v\» ^^^ 

■UDDlltS 

incident exists, but it was referred to by Lord Selbome ultimately 
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tothejuT- as an authority in Watt v. Ligertwood (L. B. 2 H. L. 

isdiction of 

the Court. (Sc.) n. (1), at p. 367), and is related in Campbell's 
" Lives of the Chief Justices " (vol. i., p. 127), in the 
words of Sir Thomas Elyot, as follows : — ** The moste 
renouned prince King Henry the fyft, late Eynge of 
Englande, durynge the lyfe of his father, was noted to 
be fiere and of wanton courage : it hapned that one of 
his servantes, whom he fauvoured well, was, for felony 
by him committed, arrained at the Eynge's benche; 
whereof the prince being advertised and incensed by 
lyghte persones aboute him, in furious rage came hastily 
to the barre where his servante stode as a prisoner, and 
commanded him to be ungyved and set at libertie: 
whereat all men were abashed, reserved the Chief 
Justice, who humbly exhorted the prince to be con- 
tented, that his servante mought be ordered, accordynge 
to the aunciente lawes of this realm: or if he wolde 
have hym saved from the rigour of the lawes, that he 
shulde obteyne, if he moughte, of the Eynge his father, 
his gratious pardon, whereby no lawe or justyce shudde 
be derogate. With whiche answere the prince, nothynge 
appeased, but rather more inflamed, endevored hym 
seKe to take away his servante. The iuge considering 
the perillouB example and inconvenience that mought 
therby ensue, with a valyant spirite and courage, 
commanded the prince upon his alegeance, to leave the 
prisoner, and depart his way. With which command- 
ment the prince being set all in a fury, all chafed, and 
in a terrible way, came up to the place of judgment, 
men thynking he wold have slayne the iuge, or have 
done to hym some damage: but the iuge sittynge 
styll without moving, declaring the majestic of the 
Eynge's place of jugement, and with an assured and 
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bolde countenaunce, had to the prince these wordes 
followynge : — 

" ' Syr, remember yourselfe, I kepe here the place 
of the Eynge your soveraine lorde and father, to whom 
ye owe double obedience : wherefore eftsoones in his 
name, I charge you desyste of your wylfulness and 
vnlawfull enterprise and from hensforth give good 
example to those, whyche hereafter shall be your propre 
subjectes. And nowe, for your contempte and dis- 
obedience, go you to the prysone of the Kynge^s benche, 
whereunto I commytte you, and remayne ye there 
prysoner vntyll the pleasure of the Eynge your father 
be further knowen.' 

"With whiche wordes being abashed, and also 
wondrynge at the mervaylous grayitie of that worshyp- 
fuUe justyce, the noble prince layinge his weapon aparte, 
doying reverence, departed, and wente to the Eynge's 
benche as he was commanded. Wherat his servauntes 
disdaynynge, came and shewed to the Eynge all the 
hole affaire. Whereat he awhyles studyenge, after as a 
man all ravyshed with gladnes, holdynge his eien and 
handes up towarde heven, abraided, saying with a loude 
voice, '0 merciful God, howe moche am I, above all 
other men, bounde to your infinite goodnes, specially 
for that ye have gyven me a iuge, who feareth not to 
minister iustyce, and also a sonne, who can suffre 
semblably, and obeye iustyce.' '* 

A modem example of violence to a Judge was afforded oatnge on 
in the outrage committed upon Malins, Y.G., on the ^^^' 
16th March, 1877, by a man (stated to have been an 
American), who threw an egg at the learned Judge, 
while leaving the Bench in his Court in Lincoln's Inn, 
for which offence the offender was forthwith committed 
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by the Judge to prison : In re Cosgrave (Seton, 5th ed., 
406; the " Times;' 17th March, 1877). It is said that 
the learned Judge had the presence of mind to remark 
pleasantly at the time that the egg must have been 
intended for his brother Bacon — ^referring to the Vice- 
Ghancellor of that name then sitting in an adjoining 
Court. In August, 1877, the culprit was discharged 
from custody on his being placed on board a ship bound 
for New York. 
Oatrages Outrages on Judges are very uncommon in the course 
u ges. ^£ ^j^2 proceedings, but are perhaps more common in 
the course of trials for crime, when prisoners some- 
times after conviction and sentence, and before removal, 
assault, or endeavour to assault the presiding Judge by 
flinging some missile at him, for which of course they 
may be at once punished for contempt, in addition to 
the sentence upon conviction. At Salisbury Summer 
Assault on Assizes, 1631, before Bichardson, G. J., a prisoner after 
sol^aJ* ^^ condemnation for felony threw a brickbat at the 
Chief Justice which narrowly missed; for this an indict- 
ment was immediately drawn by Noy against the 
prisoner, ani his right hand was cut off and fixed to the 
gibbet, upon which he was also immediately hanged in 
the presence of the Court (2 Dyer, lS8b, notes). 
WiUiam- One James Williamson, a felon convicted at the 
■on I case, g^ggj^j^g jj^j^ j^j. Chester in October, 9 Car. 1, threw a 

stone at the Judges on the Bench, for which he was at 
once indicted, convicted, and had judgment to have his 
right hand cut off — which judgment was executed accord- 
ingly in open Court ; and the hand was fixed over the 
entrance gate of Chester Castle, where it remained some 
years (Chester Docket Book, 1603-52, fo. 166). 
Striking For striking in the King's palace the common form 
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of ptmishment was to have " the right Iiand stricken off.** in King's 
The provisions of the Stat. 38, Hen. 8, cap. 12, for the ^*^"*' 
infliction of this punishment are reproduced (for the 
information of the antiquarian and the modem surgeon) 
in Appendix G. 

One Oldfield stabbed a Justice of Peace, before he came oidfieid 
into Westminster Hall, of which he died ; held he shall fngham's 
not have his right hand cut off. The striking to cause <^*^- 
the loss of the hand ought to be in Westminster Hall, 
sedeniibus curiis (Oldfield's Case, Trin. 8 Jac. 1, 6 Coke 
Bep. 292, Fart xii. 71). And one Bellingham, in the 
Hall of Westminster, sedeniibus curiis, with his elbow and 
shoulder out of malice " justled " Anthony Dyer of the 
Inner Temple, so that he overthrew him and with his feet 
spumed him upon the legs, but did not smite him neither 
with his hands nor with any weapon ; and yet it was held 
that his right hand should be cut off, &c. ; upon which 
Bellingham was indicted in Banco Regis ; but after ob- 
tained his pardon. (Bellingham*s Case, 2 Jac. 1, ibid,) 

Legal records are deficient in the reports of cases of ^«^ «- 

portod 

outrages on Judges, which would indeed involve little cam of 
more than a recital of facts, since the jurisdiction of on^J^§^ 
the Courts to punish for such outrages does not appear 
to have been ever doubted. 

The House of Lords determined in Watt v. Ligertwood Commitui 
(L. B. 2 H. L. (Sc.) 861), that when a Judge in the obedience 
legitimate exercise of his jurisdiction is defiantly dis- *° * ^^^^*- 
obeyed he may commit the offender instantly to prison 
for contempt of Court. In that case a Scotch advocate 
carried away (and subsequently destroyed) a document in 
manibus curia regardless of the Judge's remonstrances, 
and it was held by the House of Lords that it would 
have been competent for the Judge to proceed at once. 
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with the cognizance he had of the subject^ and to vindi- 
cate the dignity of the Court, hy ordering the offender 
to he committed without more, leaving him to purge his 
contempt in the usual way. 
Contempt In a probatc action relating to the testamentary 
ing r ^^^ dispositions of the late Duke of Sutherland, an 
prod™<»d* order was made that certain papers in one of the 
to a party late Duke's residences should be taken possession of 

under an , . . 

order of by the admimstrator pendente lite appointed in the 
action, and opened by him in the presence of the 
late Duke's widow (the Dowager Duchess) and the 
Solicitors to the parties. Upon the production of the 
papers under this order the Dowager Duchess in the pre- 
sence of the Solicitors, and before she could be stopped 
from doing it, took a paper from a bundle and placed 
it on a fire burning in the room, and so it was consumed. 
There was no copy of the document thus destroyed. 
Her grace was adjudged by the President of the Probate 
Division (Sir F. Jeune) to have been guilty of a grave 
Punish- contempt of Court, and was ordered to pay a fine of 
that £250, and further to be imprisoned for six weeks, and 

onence 

also to pay the costs of the motion to commit (Suther- 
land V. Sutherland, the '* Times,'* 19th March, 1893). 
The Dowager Duchess suffered the whole impiisonment. 
This case made a great sensation — it was stated at the 
time that not since the case of the once notorious 
Dowager Duchess of Kingston, who in 1776 was com- 
mitted to prison for alleged bigamy (Howell's State 
Trials, vol. xx., p. 855), had a British Duchess been 
imprisoned for an offence against the law. 
Assaults on An attack upon a Judge while not engaged in or 
when not excrcisiug judicial functions is properly punishable, not 

■ • 

exercising ^^ ^ contempt, but (as in an ordinary case) by indict- 
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ment for an assault, etc. This course was pursued judidai 
when the late Sir George Jessel, M.B., was assaulted a^uwHh 
in February, 1878, by having a pistol presented and ^^^^J*'^ 
fired at him (happily without effect) at the entrance 
to his Court in the Bolls House by a disappointed 
litigant; the culprit was tried for the offence, but 
acquitted on the ground of insanity and ordered to 
be detained during Her Majesty's pleasure ; In re 
Dodwell (noted, Seton 5th ed., p. 406; the " Times;' 16th 
March, 1878). A disappointed litigant in the County 
Court, in November, 1889, at Nottingham Railway 
Station, shot His Honour, Judge Bristowe, and so 
seriously wounded him that he narrowly escaped with 
his life. The culprit was subsequently tried at the 
Assizes before Pollock, B., and being convicted was 
sentenced to twenty years' penal servitude (the " Times ;' 
10th March, 1890). To strike a Judge when taking his 
''walks abroad" does not amount to a contempt of 
Court (Wilm. Notes, p. 265). 

Criticisms generally on the conduct of a Judge not^"i*^i"™* 

, onJadgei 

calculated to obstruct or interfere with the course ofnotcaicu- 

lftt6(l to 

justice, or the due administration of the law in any interfere 
particular case (although libellous), do not constitute T^^^^^^ 
a contempt of Court {In re a special Reference from the no* » 
Bahama Islands [1898], A. C. 138). contempt. 

It is treason to kill the Chancellor, Treasurer, or the Treason to 

kill oertain 

King's justices of the one bench or the other, justices Judges in 
in Eyre, or justices in Assize, *' being in their places puJg. 
doing their o£Bices " (25 Edw. 3, ch. 5). But Barons of 
the Exchequer as such are not within the protection of 
this Act (1 Hale, B.C., 281). 

If a Judge is assaulted, libelled, or abused %cithin what j "*^^^ ®^ 
may he fairly called the precincts of his Court, or any- within the 
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precincts where in connection with a case he is called upon to 

Court. determine, it is an nndoabted contempt. 

Priyate It is also a grave contempt of Court to communicate 

^"^^" with, or to seek in any way to influence a Judge upon 

roontem ^t* ^^^ subjcct of any matter he has to determine {per 

Lord Cottenham in In re Sombre, 1 McN. & G. 116). 

A person who wrote a letter to the Lord Chancellor 

relating to a threatened suit, and enclosing a bank 

note, was held guilty of a contempt and ordered to 

attend personally and shew cause why he should not 

be committed, but afterwards on his appearing and 

expressing contrition he was discharged on payment of 

costs (Martinis Case, 2 B. & M. 674). 

striking in To strike ouc of the parties in the lobby of the Court 

contempt. 18 ^ coutcmpt : Rex V. WigUy (7 Car. & P. 4). 

"Implying There is old authority for saying that "implying false 

toT^^^ play" to the Judges is a contempt, namely, the case of 

•^°^«'- Bx)hert Honel (Lib. Ass. 19 Edw. 3, 61-5). In that case 

Robert sued by petition to the King setting forth that 

an assize in the King's Bench had, contrary to law, been 

decided against him, and that each of the Justices had 

decided it against the common assent of his companions. 

It appeared (upon inquiry directed) that the award had 

been made by the advice of all the Judges of assize ; 

and the King being advised that the suit made to him 

by the petition "was made to the slander of the Court, 

thus implying false play on the Judges* part, Bobert 

was ordered away in custody, to answer to the King." 

To charge To charge a Judge with injustice is a grievous con- 

^th hi- tempt (Hawk. Pleas of Crown, 8th ed., p. 4), and to 

i^tempt.* a^^cuse him of corruption might be a worse insult ; but 

a charge of injustice is as gross an insult as can be 

imagined short of that (per Cave, J., in Reg. v. Jordan, 
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36 W. B. at p. 590). The arraignment of the justice of 
the Judges is arraigning the King's justice ; it is an im- 
peachment of his wisdom and goodness in the choice 
of his Judges, and excites in the minds of his people 
a general dissatisfaction with all judicial determinations, 
and indisposes their minds to obey them {Rex y. Alnwn, 
Wilm. Notes at p. 255). 

As to contempts in libelling Courts or Judges, see Libels on 
8 State Tr. 49-60 ; Rex v. Almon, Wilm. Notes, 248. oJuftl **"** 
The principle upon which attachments issue for libels J^^^^.*^ 
upon Courts is "to keep a blaze of glory around ^™P*- 
them, and to deter people from attempting to render 
them contemptible in the eyes of the public. A 
libel upon a Court is a reflection upon the King, 
and telling the people that the administration of 
justice is in weak or corrupt hands, that the fountain 
of justice itself is tainted, and consequently that judg- 
ments which stream out of that fountain must be im- 
pure and contaminated " {Rex v. Almon, Wilm. Notes, p. 
270). A libel upon a Judge in his judicial capacity is 
a contempt, whether it concerns what he did in Court, 
or what he did judicially out of it (Rex v. Almon, Wilm. 
Notes, p. 248 ; In re Wallace, L. B. 1 P. C. 283 ; In 
re McDermoU, ibid., 260 ; s.c. L. B. 2 P. C. 841) ; but 
a libel is not a contempt if not written of the Judge 
in his judicial capacity (In re a Special Reference from 
the Bahama Islands [1898], A. C. 188). 

Libels on persons who being concerned in the business Libels on 
of the Courts are under its protection will be punished cwt alio 
sometimes as contempts (Ex parte Jones, 18 Ves. 287 ; P^*""***^- 
Price V. Hutchinson, L. B. 9 Eq. 534 ; Helmore v. Smith, 
85 Ch. D. 449). 

Insolence to the Judge by insulting words or conduct, insolence 
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to Judge, or any comments in open Court upon his decision, or 
meSrin interruption of his judgment, or even protests in " a 
Court on jjjQgj unbecoming tone," constitute contempts: Cams 
cision. Wilson's Cose (7 Q. B. 984), and per Holt, C.J., in Reg. 
v. Langley (2 Salk. 697, pi. 1), though not the mere 
expression of an intention to appeal against his judg- 
ment. But to observe of a Judge in the course of and 
in reference to his judgment ** That is a most unjust 
remark," is an insult to the Court in whatever manner 
expressed, and if not withdrawn amounts to a contempt 
{Reg. V. Jordan, 86 W. R. 589). 
Lord £rs- In the casc of the Dean of St. Asaph a discussion 
eiwunter a^osc between Lord Erskine (when at the Bar) and 
with Mr. Buller, J., about recording the word " only " as part of 
BuUer. a verdict delivered by a jury ; at length Erskine said, 
'' I stand here as an advocate for a brother citizen, and 
I desire that the word * only ' be recorded ; " whereupon 
Buller, J., said, " Sit down, sir ! remember your duty, 
or I shall be obliged to proceed in another manner ' " 
— to which Erskine retorted, "Your Lordship may 
proceed in what manner you think fit. I know my 
duty as well as your Lordship knows yours. I shall 
not alter my conduct" (Campbell's 'Lives of the 
Chancellors,' vol. vi., p. 432). The Judge took no notice 
of this reply. Lord Campbell speaks of the conduct 
of Erskine as a " noble stand for the independence of 
the Bar." This instance was cited as an authority in 
In re Pater (33 L. J. Mag., C, at p. 146). 
Defendant A defendant was fined by the Judge for contempt in 

in person , . • ,■% • v • i • i • • 

fined for addrcssiug the jury upon his trial m an improper 
I^^PJ'^^^y manner, and introducing irrelevant matter, and the 
jury, and Court Upheld the Judge's power to do so : Bex v. Davi- 

vilifying 

Judge. 8071 (4 B. and Aid. 329). Moreover, a defendant in 
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person who without imputing injustice to the Judge 
vilifies him or in his presence utters blasphemies and 
reviles the Christian religion^ is guilty of contempt {Bex 
V. Davison, supra). 

All contemptuous words or writings concerning the What 
Courts (2 Hawk. Pleas of Cr., 8th ed., 221), or writings^ 
words imputing " scorn, reproach, or diminution of the ^^'gj^pj** 
Court, its process, orders, o£Bicers, or ministers," will 
constitute contempts (Yiner's Abr. tit. Contempt, 
442). 

It is very improper and a contempt for a solicitor i»».tcrfenng 
to interfere with a witness under examination, as bynessesa 
showing him an original will to refresh his memory : ®®°*®™p'- 
Wright v. Wilkin (6 W. R. 643). It is a contempt to 
interfere in any way with a witness with a view of 
preventing a fair trial {Lewis v. James, 8 Times L. B. 
627). 

Disturbing the Court by applauding is a contempt. Diitarbing 
In Bex V. Stone (6 T. E. at p. 630) upon the jury appiauw, 
acquitting, in a case of treason, *' there was a great ^^' 
shout in Court," and a man named Thompson jumping 
up, calling out, and waving his hat in the middle of 
the Court, was taken into custody and fined £20. Upon Applause 
the acquittal of the seven Bishops there was a great ^^^Vd 
shouting in Court, but Lord Macaulay says public ^'"**?pJ ^°* 

Bb0pp6u« 

opinion was so strong that the Judges would not inter- Modern 

case of 

fere to stop it. Lord Coleridge, C.J., sitting at thCpunish- 
Leeds Assizes on 9th of August, 1893 (during the trial ^^^xtL^l 
of a case of Fox v. Wheatiey), directed to be singled out ^^g. 
from a number of persons in the gallery of the Court, 
who were disturbing the Court by applauding, a youth 
named Thomas White, who was taking part in the 
noise, and who on being brought before the Chief 
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Justice was ordered by him to stand committed to gaol 
for 48 hours for contempt of Court in taking part in the 
disturbance, the learned Judge remarking, ** no Court 
shall be disgraced whilst I sit in it.*' It was stated that 
at the end of the day's sitting the Chief Justice relented, 
and with a severe caution to the young man ordered his 
release from custody. 
Riot or Making, or causing to be made any noise or disturb- 

ance ance within, or within the precincts of the Court, or 
Tear the' Creating any riot near to the Court, so that any trial 
Court. Qf hearing is materially disturbed or hindered, is a 

contempt of Court 
striking, It is laid down by Blackstone (after discussing the 
near the offeucc of Striking in a Boyal Palace) that striking in 
^°'** the superior courts of justice, or at the assizes, is still 
more penal, since it involves the disturbance of public 
justice (Kerr's Blackstone, 4th ed., vol. iv., p. 111). 
So if within view of such tribunals a man strike a juror 
or any other " with weapon, hand, shoulder, or foot " 
he commits a grave contempt of Court (East's Pleas 
of the Crown, vol. i., p. 408) ; or, if he be guilty of 
violence to subordinate o£Bicers of the Court the offence 
will be regarded as a contempt and so punished {Ex parte 
Bwrows, 8 Ves. 534; jB^ Macleod, 6 Jur. 461, 462). 
The punishment for striking litigants, witnesses, or 
jurors in Westminster Hall while the Courts were sitting 
was in old days punished very severely — i.e. by im- 
prisonment (sometimes perpetual), the forfeiture of all 
goods (or a heavy fine), and the loss of the right hand 
(2 Dyer, 168b, notes). '' Note, the law makes a great 
difference between a stroke or blow, in or before any of 
the said Courts of justice, where the King is representa- 
tively present, and the King's Court, where his royall 
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person resideth. For in the Eing's house (as hath been 
said) blood must be drawne, which needeth not in or 
before the Courts of justice, but a stroke only sufficeth. 
Again, the punishment is more severe in the one case, 
than in the other ; such honour the law attributeth to 
Courts of justice, when the judges or justices are doing 
of that which to justice appertaineth ; and the reason is. 
Quia justitid fimiatur solium. But note that by the 
ancient laws of this realm striking only in the Eing's 
court was punished by death " (Coke 8 Inst. 140). 

Making a riot in open Court, and riotously attempting Rioting or 
to rescue out of the custody of the sheriff a prisoner, court a 
who, though acquitted, has not yet been formally dis- fl^^^' 
charged, is a gross contempt in facie curise, and was 
formerly regarded as an offence punishable with ampu- 
tation of limbs (East's Pleas of the Crown, vol. i., 
p. 408 ; and Bex y. Lord Thanet, which is there cited. 
Viner's Abr. tit. Contempt, 448). " If any doe rescue 
a prisoner in or before any of the above said Courts 
committed by any of the aforesaid justices it is a great 
misprision for which he and the prisoner assenting to it 
shall forfeit their lands and goods and their bodies to 
perpetuall imprisonment, but shall not lose his hand 
because no stroke or blow was given " (Coke 8 Inst. 140). 

Any conduct which is calculated to interfere with the AsMnitson 
proceedings by assaulting or intimidating litigants or ference ' 
witnesses within the precincts of the Court, or preventing ga^ta, Ic. 
or hindering, or endeavouring to prevent or hinder 
them in their access to the Court or otherwise, is a 
contempt. The power of the Courts to vindicate their 
authority in this respect either by committal or indict- Ancient 
ment was established in early times. This may be tJU^'g^^!*^ 
illustrated by referring to two cases which occurred i***- 

D 
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temp. Edward III. It appears from Lib. Ass. 30 
Edw. 3, 176^ 14, that a bill of trespass was brought 
in the Common Bench complaining, that whereas the 
plaintiff was coming to the King's Bench to make his 
defence about certain land, defendant last term detained 
him with his title deeds ; also defendant, coming with 
others to him on a certain day, month, year, and place 
in county Northumberland, assaulted, beat, and wounded 
him, also threatened his life and limb, and that thus; 
he durst not approach (the Court) unless with a strong 
force to avoid such outrages; and he bad ''judgment 
for the bill." In the case of Adam Brabson and Emma 
Brabson'a his wif e : BrobsorCs Case (Lib. Ass. 89 Edw. 3, 231), 

Caae 39 

Edw.' 3. it appears that they had brought an assize of novel 
disseisin against B. and others, and that in riding 
towards the Court at Winchester before the gates of 
Winchester Castle, the said R. carried off Adam's wife 
with him, with her assent (and she disavowed the suit), 
and Adam wished to have taken his wife, but B. would 
not suffer it, but used violence to Adam and ravished 
the woman. And a bill was brought before the Justices 
by the King, against the said B., setting forth that 
whereas the said Adam was pursuing his business before 
the same Justices against the said B., he had by force 
and arms before the doors of the aforesaid Castle, 
caused an assault to be made on him, and that in the 
presence of the Justices in disturbance of the said suit, 
and by force and arms, had taken his wife from him 
and took away her virtue and chattels, her cloak and 
rings to the value of 41s., and had wronged and broken 
the peace and despite the King and Judges to the 
grievous damage of the said Adam. On which B. 
pleaded not guilty, and on trial was found guilty of 
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damage to the extent of 41b. , and was entrusted to the 
officer of the Court in respect of the fine, and that which 
he had done against the King by an assault made in 
the presence of the Justices, and they referred it to the 
King to determine the fine in Council, since in a similar 
case in which one Bichard de C. struck a juror at West- 
minster, who found a verdict against one of his friends, 
he was awarded by the entire Council to lose his right 
hand, to forfeit his land and chattels to the King, and 
the King presently gave the land to one of his servants, 
and of his clemency pardoned the loss of the hand. On 
the private action of Adam and his wife coming on, the 
wife said she did not wish to sue, and the consequence 
was a non-suit. This case is referred to in 5 Yin. Abr. 
448, tit. Contempt, where it is stated that B. was com- 
mitted to the ward of the Sheriff, and that of the fine 
and the rest of the punishment the Court would have 
advice of the Council of the King if he should lose his 
hand or not, 

A juror will be protected from insult in the same Jurors are 
way as a Judge. ** There be many records for abusing f/om 
of jurors ** (Coke 8 Inst 142). During a trial upon an *°*^^^- 
indictment for larceny at Quarter Sessions, the foreman 
of the jury had interrupted the counsel for the prisoner 
with certain observations while examining witnesses, and 
the counsel subsequently, in addressing the jury, said : 
*' I thank God that there is more than one juryman to 
determine whether the prisoner stole the property with 
which he is charged, for if there were only one, and that 
one the foreman, firom what has transpired to-day there 
is no doubt what the result would be." After the trial 
was ended the counsel was adjudged to have been guilty of 
contempt, and fined £20 : Ex parte Pater (5 B. & S. 299). 
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Threaten- It IS HOW cleaily established that the use of threaten- 
abusiYe i^g 01 abusive language to any one engaged in any 
language, proceedings as party, witness, juror, or otherwise {Par- 
tridge V. Partridge^ Tot. 102), or any conduct that creates 
a disturbance or interference, or is otherwise unseemly, 
(as talking boisterously, laughing, or applauding in or 
near to the Courts) will be treated as a contempt of 
Court : Rex v. Stone, 6 T. E. 527, 530 (Petersd. Ab. tit. 
" Contempt '')• 
Seeking "There is a great misprision when any revenge is 
against BOught against a judge, justice, officer, juror, serjeant, 
judges, c. cQimg^iior, minister or clerk for that which they doe in 
discharge of their severall duties, offices and places 
concerning the administration of justice " (Coke 3 Inst. 
141). 
Litigants Although considerable latitude has been allowed, 
in person, ggp^^jgjjy jj^ more rcccut times (Shedden v. Patrick, 

L. B. 1 H. L., Sc. p. 481, et seq.), to parties conduct- 
ing their causes in person, in consequence of their 
ignorance of forms of procedure, this indulgence should 
not be extended to permit them to continue an improper 
course of conduct after warning from the Judge, nor to 
use unbecoming or abusive language: Bex v. Davison 
(4 B. & Aid., 329). 
utitude To a certain extent also the same indulgence which 
adrocates. IS shcwu to Buitors in pcrsou is extended to advocates, 
though the latter are less excusable for infringing the 
rules of propriety. It is obviously, however, in the in- 
terests of justice that an advocate should be secured in 
the enjoyment of considerable independence and latitude 
in performing his duties. An over-subservient Bar 
would be one of the greatest misfortunes that could 
happen to the administration of justice in England. 
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A counsel or advocate may in the interest of his client 
cast reflections upon the conduct, character, or credit 
of the parties or Tvitnesses, so long as his comments are 
pertinent to the matters in question, although they would 
outside a Court of Justice be actionable as slanderous : 
Hodgson v. ScarUtt (1 B. & Aid. 232); Flint v. Pike 
(4 B. & C. 473) ; Birch v. WaUh (10 Ir. Eq. E. 93). 
This license, however, will not justify an advocate in 
using language which, apart from such criticisms, is 
personally insulting or generally scandalous : Ex parte 
Pater (5 B. & S. 299) and FvlUfs Case (12 Co. 41). 
And in all ordinary matters an advocate must, like 
every one else, conform himself to the usages of the 
Court and the rulings of the Judge. 

" In the case of one Bedding, who was convicted of Punish- 
tampering with Bedloe, one of the King's witnesses, in advocate 
the Popish plot, and endeavouring to make Bedloe deny ^j^^ 
what before he had aflSrmed concerning several great ^^^ <»s«- 
persons engaged in the plot ; for which he was adjudged 
to pay £1000, to stand in the pillory, and to be im- 
prisoned for a year; and this conviction being before 
Commissioners of oyer and terminer of which Sir 
Thomas Jones and Sir William Dolben, Judges of 
B. B., were two; he afterwards being set at liberty, 
came into B. B., with an information against all the 
Commissioners of oyer and terminer, and after having 
demanded the justice of the Court, he said that * Sir 
Thomas Jones and Sir William Dolben, contrary to 
Magna Charta, the King's oath, and their oath, have 
ruined me ; ' for which words (a record being presently 
made of them) he was adjudged to be fined £500, and 
imprisoned until payment of it ; to find surety for his 
good behaviour for seven years ; and, being a barrister- 



man 
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at-law, his gown by order of the Court was jmUed over his 
ears by the Tipstaff.'* See 2 Bacon's Abridg. (7th ed., 
pp. 899-400). 
Contempts It is now established that a contempt by a barrister 
aJsuitore" ^^ ^ suitor Cannot be punished in his professional 
^Hn^hUd ®^^^*^*^^ (^^ ^^ Wallace, L. E. 1 P. C. 288). Nor cqji an 
profession- Undertaking given by a solicitor as a suitor be enforced 

ftlly 

against him as an officer of the Court (Farley v. Buckler, 

the '' Times" 30th Oct., 1898). The proper punishment 

for contempt by a barrister as a suitor is by fine or 

imprisonment, and not by disbarring or suspension 

from practice. Nor generally where a solicitor is 

in contempt, will an apphcation to strike him off 

the roll for such contempt be entertained; the proper 

proceeding is to move for an attachment (Ex parte 

Townley, 8 Dowl. 89 ; Ex parte Grant, lb. 820 ; In 

Aggra- re a Solicitor, 86 L. T., N. S., 118) ; but in aggravated 

If mtscon- <58.ses — as where a solicitor keeps out of the way and 

sSr'to refuses to obey an order to refund money (Anon, 10 Jur. 

can be 198), or whcre he persistently refuses to answer the 

treated as 

contempt, matters of an affidavit, or interrogatories (In re Worman, 
82 L. J. Ex. 88, In re Holmes, 12 Jur. 657)— the Court 
wiU order the solicitor in default of compliance to be 
both attached and struck off the roll for his contempt. 
License An advocatc is at liberty when addressing the 

to'Svo! Court in regular course, to strongly combat and 
induct *of ^<^^*®st *^y adverse views of the Judge or Judges ex- 
«»«• pressed on the case during its argument, and to object 
to and protest against any course which the Judge may 
take and which the advocate thinks irregular or detri- 
mental to the interests of his client, and to caution 
juries against any interference by the Judge with their 
functions, or with the advocate when addressing them, 
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or against any strong view adverse to his client expressed 
by the presiding Judge upon the facts of a case before 
the verdict of the jury thereon. An advocate ought to 
be allowed freedom and latitude both in speech and in 
the conduct of his client's case. 

Considerable latitude is sometimes permitted to Advo- Retort of 
cates in Scotland. A Scotch Advocate was arguing Advocate 
before a Court in Scotland, when one of the Judges, not \l^^^ ^^ 
liking his manner, said to him, " It seems to me, Mr. Court 

with con- 

Blank, that you are endeavouring in every way to shew tempt, 
your contempt for the Court." "No," was the quick 
rejoinder ; " I am endeavouring in every way to conceal 
it." 

It is related that Curran once persisted in making story of 
^ome observations which the presiding Judge had described 
as improper. "A further repetition of such remarks 
will amount to a contempt," said the indignant Judge. 
**If you commit me I shall be the best thing you've 
committed for many a year," was Curran's retort. 

It appears not to be generally known to the very junior Proper 
Bar that it is improper and disrespectful to the Court for barristers 
a barrister to appear in Court robed and at the same *" ^^^' 
time arrayed in a white waistcoat, or in any coat or 
waistcoat not black in colour, or to wear any but a white 
tie beneath the bands, or to "sport " a button-hole flower. 
Bone or fancy buttons on the garments and coloured 
shirts or collars should be avoided. A learned Yice- 
Chancellor once refused to hear a youthful advocate 
arrayed in a spotless white waistcoat until that objec- 
tionable garment had been concealed from view by the 
pinning of his gown over it. There is little doubt that 
advocates thus unprofessionally attired cannot insist upon 
being heard if the Judge objects to their unprofessional 
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style of dress. " I always listen/' (Byles^ J., is reported 
to have said to the late Lord Coleridge, when at the 
Bar,) '' with little pleasure to the arguments of a counsel 
whose legs are encased in light grey trousers.'* Sir 
Bichard Bethell (when Attorney-General) once sent for 
a young barrister in order to remonstrate with him for 
having appeared in Court when robed in a hunt waist- 
coat with gilt buttons on it. 
Profes- Formerly barristers were very particular as to 

Costume, their professional costume — white ties (as well as 
bands), breeches, silk stockings and gloves being com- 
monly worn. Gloves are now discarded, white ties 
are fast disappearing, and trousers (which should be of 
a dark colour) have long taken the place of black 
breeches and silk stockings, except for the full dress of 
lawyers holding rank. 
Reading It is uot rcspectful to the Court to read newspapers at 



«-«^« the Bar in view of the Judge. 

papers. ^ 



news- 
papers 

Good feel- Good feeling nearly always exists between the Bench 

tw^een ' ^^^ ^^ ^^^ ' ^^^ whcn it is interrupted the reason for 

Bench and it may generally be found to exist on both sides. There 

is scarcely any instance upon record in the Superior 

Courts of a conflict between the Bench and the Bar 

becoming so acute as to lead to the committal of an 

advocate for contempt while conducting his client*s 

Lord cause. Even Chief Justice Jeffreys (who is said to have 

e reys. brow-beaten and sometimes threatened counsel) does 

not appear to have put in force the power of committal 

against counsel. And during the progress of the once 

celebrated Reg. v. Castro, or Tichborne Case, (which, in 

its hearing perhaps occupied the time of the Court for 

a longer period than any other trial on record, except 

that of Warren Hastings), although there were frequent 
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conflicts between the Bench and the advocate for the 
'^Claimant/' and several reminders to him by the 
Jndges of the weapon with which the law armed them, 
the Court never went to the length of depriving the 
client of the services of his advocate. The natural 
disinclination of the Court to interfere with counsel in 
such a way as to take his services from his client, ought 
to form a strong reason for counsel not assuming too 
great a license. 

Formerly, all pleadings in Chancery had to be signed Counsel 
by counsel as a guarantee that the case made by the pleading. 
pleadings was not a ''mere fiction," per James, L.J., in 
Great Australian Gold Mining Company v. Martin (5 Ch. 
D. at p. 10). Formerly pleaders were not allowed to be 
too cunning or subtle in their pleadings ; one Daniel Hill 
(of counsel) put in a long and insufficient demurrer to a 
Bill; Lord Chancellor Egerton (27 April, 1 Jac.) ordered 
that " neither Bill, Answer, Demurrer, nor any other Plea 
should from thenceforth be received under the hand of 
the said HUl " (Cary Kep. 38). 

There is a case upon record of counsel and solicitor Bin of 
being dealt with for contempt of Court for signing and fn chan-' 
filing a bill of complaint in the Exchequer by one^^^y**^* 
highwayman against another asking for an account on maQ for aa 
the footing of a partnership. The case is referred to held a° 
by Lord Justice Lindley in his book on Partnership, Jl°^™^i 
6th ed., p. 101, as follows : " Everet v. Williams (2 Pothier and ^i»5»- 

tor signing 

on 'Obligations by Evans,' p. 8, note, citing Europ. and filing 
Mag., 1787, vol. ii., p. 860), is said to have been a suit * ' 
instituted by one highwayman against another for an 
account of their plunder. The bill stated that the 
plaintiff was skilled in dealing in several commodities, 
such as plate, rings, watches, etc., that the defendant 
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applied to him to become a partner, that they entered 
into partnership, and it was agreed that they should 
oqually provide all sorts of necessaries, such as horses, 
saddles, bridles, and equally bear all expenses on the 
roads, and at inns, taverns, ale-houses, markets and 
fairs ; that the plaintiff and defendant proceeded jointly 
in the said business with good success on Hounslow 
Heath, where they dealt with a gentleman for a gold 
watch; and afterwards the defendant told the plaintiff 
that Finchley, in the county of Middlesex, was a good 
and convenient place to deal in, and that commodities 
were very plenty at Finchley, and it would be almost all 
clear gain to them; that they went accordingly and 
dealt with several gentlemen for divers watches, rings, 
swords, canes, hats, cloaks, horses, bridles, saddles, 
and other things; that about a month afterwards the 
defendant informed the plaintiff that there was a gentle- 
man at Blackheath, who had a good horse, saddle, 
bridle, watch, sword, cane and other things, to dispose 
of, which he believed might be had for little or no 
money; that they accordingly went and met with the 
said gentleman, and after some small discourse they 
dealt for the said horse, etc. ; that the plaintiff and the 
defendant continued their joint dealings together until 
Michaelmas, and dealt together at several places, viz., 
at Bagshot, Salisbury, Hampstead, and elsewhere to 
the amount of £2000 and upwards. The rest of the 
bill was in the ordinary form for a partnership account. 
The bill is said to have been dismissed with costs to be 
paid by the counsel who signed it; and the solicitors 
for the plaintiff were attached and fined dG50 a-piece. 
The plaintiff and the defendant were, it is said, both 
hanged, and one of the solicitors for the plaintiff was 
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afterwards transported." This case was referred to by 
Bacon, V.C. : See Ashhurst v. Mason (L. E. 20 Eq., 
p. 280). The Vice-Chancellor said this was a " legendary 
case/' but the reference to the record of the cause is 
given in the Europ. Mag. It seems therefore to be an 
authentic case. 

In 1596 (87 Eliz.) a repKcation was filed in Chancery Punish- 
extending to six score sheets, whereas all the pertinent ming 
matter might have been contained in sixteen; and itjfgj^^^^ 
appearing that one Bichard Mylward (the Plaintiff's 
son) did '' devise draw and engross the said replication/' 
Lord Keeper Egerton ordered ^' that the Warden of the 
Fleet shall take the said Bichard Mylward into his 
custody, and shall bring him into Westminster Hall on 
Saturday next about 10 of the clock in the forenoon, 
and then and there shall cut a hole in the myddest of 
the same engrossed Beplication, which is delivered unto 
him for that purpose, and put the said Bichard's head 
through the same hole, and so let the same Beplication 
hang about his shoulders with the written side outward, 
and then, the same so hanging, shall lead the same 
Bichard, bareheaded and barefaced, round about West- 
minster Hall whilst the Courts are sitting, and shall 
shew him at the bar of every of the three Courts within 
the Hall, and then shall take him back again to the 
Fleet, and keep him prisoner until he shall have paid 
£10 to her Majesty for a fine, and 20 nobles to the 
defendant for his costs in respect of the aforesaid abuse, 
which fine and costs are now adjudged and imposed 
upon him by this Court for the abuse aforesaid." 
Mylward y. WeJdon (Beg. Lib. A. 1596, fo. 672). 

It is an obvious Contempt of Court to sign the name Contempt 
•of counsel to any pleading without his authority or counwi's 
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name with- privity (Fawcett V. Garfordf Trin. 29, George 3) ; and this 
rii'to a"" should be stiU borne in mind, because, although the 
pleading, gjgnature of counsel is no longer compulsory, pleadings 
in the High Court are in the great majority of cases 
settled and signed by counsel, and it is most improper 
even to alter them without his privity. A solicitor 
having inserted scandalous matter in an answer, and 
put counsel's name thereto without authority, was 
committed, and ordered to pay the costs of the scandal : 
Bishop V. Willis (5 Beav. p. 83 {e) ). 
Contempt A counsel who had appeared in a case and connived 
mieieadiag at a fraud practised upon the Court, by knowingly per- 
WpMinit- i^it*i^g false affidavits to be used, was held by Kay, J., 
*ffid ^'^"* upon motion made against him in the cause, to have 
to be used, been guilty of contempt of Court in thereby obstructing 
the course of justice, and was ordered to stand committed 
until further order : Linwood v. Andrews. In re Moore 
(58 L. T., 612). 
Contempts A witness is guilty of contempt in not appearing on 
nesses. ^^^ subpoBua {Wyatt V. Wingford, 2 Ld. Raym. 1528). 
Walter Jeames made oath that he hanged a subpcsfia on 
the door of one Stacy Barry, widow; and that the 
defendant used to resort thither, as he heard reported 
before that time, who hath not appeared ; therefore an 
attachment was awarded {Jeaines v. Morgan, Cary 79, 
18 & 19 Eliz.). A witness is also guilty of con- 
tempt in refusing to be sworn or take upon himself 
some corresponding obligation to speak the truth, or 
in declining to give evidence or to answer any question 
which the Judge holds to be relevant {Barrow v. Hum- 
phreys, 3 B. & Aid. 598; Hennegal v. Evance, 12 Ves. 
201 ; Ex parte Fernandez, 10 C. B., N. S., 3 ; and see 
"Taylor on Evidence," 8th ed. 1265); or by prevaricating 
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in his evidence or remaining in Court (not being a 
party) after the witnesses have been ordered to withdraw 
{Chandler v. Home, 2 Moody & Bob. 423). But he is 
generally not bound to attend at a trial, Bxxd may (if he 
appears) refuse to be sworn or give evidence, unless and 
until his proper and reasonable costs, charges, and 
expenses have been paid or tendered to him (5 Eliz. c. 9, 
made perpetual by 26 & 27 Vict. c. 126; FvUer v. 
Prentice, 1 H. Bl. 49 ; Bowles v. Johnson, 1 W. Bl. 86 ; 
HaUett V. Mears, 13 East. 15, n; Brocas v. Lloyd, 23 
Beav. 129). And as to what are reasonable costs and 
charges see Taylor, p. 1246, s. 99, Daniell's Gh. Pr. 6th 
ed. 643, and cases there, cited : In re Working Men's 
Mutual Society (21 Gh. D. 831). The discretion of the 
master as to what are the reasonable expenses of a 
witness will not be interfered with (Rendell v. Grundy, 
43 W. B. 50). Illness is, on proper proof thereof, a 
sufficient excuse by a witness for non-attendance {In 
re Jacobs, 1 H. & W. 123 ; Scholes v. Hilton, 10 M. & 
W. 15). 

An answer to a question cannot be compelled when What 
it may tend to criminate the witness {Reg. v. Garbett, ^^l^ * 
1 Den. G. G. 236), or, the husband or wife of the'^^^^^* 
witness {Reg. v. AU Saints', Worcester, 6 M. & Sel. 
200) ; though the Gourt will not be satisfied with the 
mere statement of the witness that the answer will have 
that effect, but will judge for itself from the circum- 
stances of the case and the nature of the evidence 
required whether any danger may be reasonably appre- 
hended from the witness being compelled to answer; 
and it is not for the witness but the Judge to determine 
whether the question is one which the witness is bound 
to answer (Reg. v. Boyes, 1 B. & S. 311 ; Ex parte 



answer. 
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Reynolds, 20 Ch. D. 294; Ex parte Fernandez, 30 
L. J. G. P. 821). A witness refusing to be examined, 
commits an offence for which, as being an offence in the 
face of the Court, he may be instantly apprehended and 
imprisoned at the discretion of the Judge without any 
further proof or examination {per Willes, J., in Ex parte 
Fernandez, 10 C. B., N. S., p. 40). If the witness is an 
accounting party he may refuse to answer questions if 
he has not had sufficient notice of the points on which 
he is to be examined, though he cannot refuse to be 
sworn for that reason {Meyrick v. James, 46 L. J. 
Ch. 88). 

Contempt Jurors are guilty of contempt in not attending when 
yj'iro". summoned and called on their summonses ; or in going 
away prematurely from the Court, although challenged 
(Viner's Ab. Tit. " Contempt ") ; or in separating or 
leaving the jury-box without leave, or in taking a bribe, 
or in obstinately refusing to find a verdict (though not 
of course for mere inability to agree), or in finding a 
verdict contrary to the direction of the Judge on a 
question of law, their discretion in matters of fact being, 
however, unimpeachable (BusheUs* Case, Vaugh. 135); 
in " tossing up " for their verdict (Langdell v. Sutton, 
Barnes, 82) ; or in eating and drinking without the leave 

Ancient ot the Court, and such like irregularities. It appears 

jW de. ^^^ •^^' ^**-' ^^^» ^° ^^° ^*^- ^)' *^^* ^ i^^^ ^^* 
liveringa delivered a verdict in a case of trespass and battery 

Terdict . 

without without the assent of one of his companions (who said he 
fUrhis^ ^d Qot half agree to such a verdict), on which account 
the juror who had delivered the verdict was committed 
to the care of the marshal, and it was ordered by the 
presiding Judge that he pay a heavy fine to the King, 
and that the other ten jurors should also be fined since 



com- 
panions. 
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they had permitted their verdict to be delivered before 
they were agreed upon it, and, therefore, every one of 
them was fined half a mark. 

A juror in a case of murder, upon the adjourn- Jurors 
ment of the Court during the trial, separated from ^J^'^he'l? 
his fellows for half an hour to dispatch a letter ; ^e^io^"- 
he was fined £50 for contempt, and the Judge 
(Kennedy, J.) discharged the jury and adjourned the 
trial {Reg, v. Macrae^ the "Times,'* 19th November, 
1892). At the Lewes Assizes, 9th February, 1894, 
before Cave, J., four men were indicted for night 
poaching ; while the jury were considering their verdict 
one of them was seized with sickness and rushed out 
of Court before he could be stopped ; Cave, J., fined 
this juryman £20 for leaving the jury-box without leave, 
and retried the case {Reg. v. Rhodes and Others, the 
''Times;' 12th February, 1894). It is difficult to conceive 
what would be done if a juryman was so contumacious 
as to die in the box. It has been related that when 
Gould, J., had been two hours trying a case at York 
he noticed that but eleven jurymen remained in the 
box : " Please my Lord " (replied the foreman in answer 
to the Judge's natural inquiry), ''the other has gone 
'' away about some business he had to do, but he has 
" left his verdict with me." 

In the Manchester Court of Becord a juror who wasRadenesa. 
about to be sworn, after some time conducting himself** ^"™^' 
in an extraordinary manner, notwithstanding that the 
Judge tried to pacify him, at length exclaimed, '' I want 
to know what the devil I am brought here for." This 
rude speech (it is stated) exhausted the patience of the 
Judge (Mr. West, Q.C.), who immediately ordered the 
offender to be taken into custody and locked up until 
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the first case had been decided by the Court — after 
which the offender was brought back, admonished by 
the Judge and discharged (see the '^ Law Gazette^^' vol. 
vii. p. 299). 
Contempts Prisoners being tried will be punished for contempts 
sonere' ^f Court Committed by them during their trial. At the 
thefr trial Hertfordshire Spring Assizes, 1875, two men, named 
Kent and Craddock, were indicted for passing counter- 
feit coin. Kent pleaded guilty, and the jury having 
found a verdict of "not guilty" in Craddock's case, 
the Judge (Denman, J.)> who had noticed Craddock 
while in the dock make some observations to the other 
prisoner, mquired of the gaoler what had passed. Upon 
being told that Craddock had said to the other prisoner, 
*'I will give it to you for this splitting on me," the 
Judge directed the gaoler to be sworn and to repeat 
on oath the words alleged to have been used by Crad- 
dock. This was done, and Craddock was at once 
sentenced to twelve months' imprisonment for his 
contempt of Court (see the ^' Times,'* 18th March, 1875). 
The course the Judge took in this case was somewhat 
adversely criticized at the time. 
Contempt A witness refusing to answer at the trial at the 
ness In not Assizcs of a criminal information for bribery, was at 
at*criminai ^^^® dealt with as in contempt, and fined and imprisoned 
trial. (Ex parte Fernandez, 10 C. B., N. S., 8). 
Prejudi- Exhibiting in an assize town inflammatory publica- 
cmg pen - j-j^j^g respecting a criminal charge, about to be tried 
triai^at^ at the Assizes, was held by two Judges on circuit not 
awizea. to be a contempt they could interfere to stop by com- 
mitting the exhibitor (RexY. Gilham, 1 Moody & Malkin, 
165). The authority of this case may, however, be 
doubted {Reg. v. Armstrong, the " Times,'* 9th May, 1898). 
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All officers of the Sapreme Court (such as Masters, Protection 
BegistrarSy and Chief Clerks) are entitled to claim the ordinate 
same privilege from insnlt and injury in the discharge o^<^^"- 
of their duties as a Judge ; and the proceedings before 
them must be conducted with the same order and 
decorum; and any grave offence will be punishable 
as for contempt committed before the Court itself 
{Re Macleod, 6 Jur. 461; French v. French, 1 Hog. 
188 ; Ex parte Burrows, 8 Ves. 535). 

Most direct contempts are punishable, summarily Summary 
and instanter ^by fine or commitment at the discretion m^ 
of the Judge. In the case of an advocate, the further fo^aJroct 
penalty of partial suspension from his privilege of «>'^*«™p*«- 
practising as such may be inflicted, though an absolute 
suspension by disbarring or striking off the rolls would 
seem an excessive and improper penalty to impose 
{Smith V. Justices of Sierra Leone, 8 Moore P. C. Ca., 
861). An advocate may also be ordered to resume his 
seat, or even to be removed from the Court, if he 
behaves irregularly. In the cases of such commitments 
as those now referred to, no warrant is necessary {Carus 
Wilson's Case, 7 Q. B. 984); nor need the cause of 
commitment be set out at length in any warrant {Ex 
parte Fernandez, 10 C. B., N. S., 8). 

The question whether a contempt has been committed Contempt 
is for the sole decision of the Court {Re Crawford, 18 fo?th€f*^" 
Q. B. 618). In all cases, therefore, of this nature, and ^^'*" 
more particularly where the Judge himself is the person 
against whom the offence is committed, it is most desir- 
able that the Court or the Judge should act with great 
circumspection, inasmuch as the positions of Judge and 
party (contrary to the fundamental legal maxim — Nemo 
debet esse judex in sud proprid causd) are in such cases 

£ 
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united. It would seem, therefore, more advisable 
in all instances (except those of gross miscondoct), 
that in order to avoid any possible saspicion of being 
aotnated by overheated or intemperate motives, the 
Court should, instead of dealing summarily vith the 
offence, give the offending party an opportunity of 
explaining or purging his contempt, especially as the 
offence is one of a criminal nature, and should, therefore, 
be distinctly and specifically charged against the offender 
before he is punished {Ex parte Pater, S B. & S. 299 ; 
and see jyer Coleridge, J., in In Re Macleod, 6 Jur. 461 ; 
per Jessel, M.B., in RepubUe of Costa Rica v. Erlanger, 
36 L. T. 832 ; and In re Pollard, L. B. 2 P. C. 106). 
ConMmpts The Sheriff or ofBcer responsible for the care of the 
llomUf Courts may be dealt with as for contempt upon negleot- 
j' 'I" ing their duties, and may be fined for having the Courts 
too hot or too cold, too light or too dark, or not properly 
ventilated or cleaned, or for not keeping silence or order 
in the Court, or for not affording the accommodation 
therein necessary for the due administration of justice. 
It is related that Cockbnro, O.J., once at the Leicester 
Assizes, fined a policeman for making a noise by incon- 
siderately slamming the door of the Court. The Sheriff 
may also be fined for not receiving or treating the 
Judges of Assize with due ceremony, state, or respect, 
or for not attending upon them personally, or for usurp- 
ing their office, as by addressing or thanking the Grand 
Jury, or otherwise interfering with the judicial business 
of the Assizes. The law gives to the Jnatieea of Assize, 
during their circuits, the aid and control of the High 
Sheriff of each county (per Willes, J., in Ex parte Fer- 
nandez, 10 C. B., N. S., p. 52). In fact the exercise of the 
power to fine or commit a Sheriff for alleged contempts 
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of this natare, depends very much upon the will or dis- 
position of the particular Judge of Assize concerned; 
his powers in this respect appear to be unlimited, and 
are perhaps indefinite. Fines to the amount of £500 
have been inflicted on Sheriffs for offences of this kind. 

At the Winchester Winter Assizes, 1892, the presiding sheriffs 
Judge fined the High Sheriff of Hants 500 guineas for not attend- 
not being in attendance, he having gone without leave «f « *»>« 
on a visit to Africa in search of a warmer climate, and Sir Alfred 

Tieh> 

notwithstanding that the Under Sheriff was in attend- boane's 
ance with the Sheriff's state carriage and usual retinue. ^^* 
The fine was imposed upon the ground that it was the 
duty of the Sheriff to attend in person ''just as though 
''the Sovereign was there," and that it could "not be 
'' left to the caprice of individuals to decide whether they 
'' would attend or not " {In re Sir Alfred Tichboume, the 
'* Times,'* 7th Dec, 1892). Sir Henry Slingsby, of Sir Henry 
Scriven, Yorkshire, Knight, High Sheriff of the County of ca^r ^ * 
York 1611-12, being absent from the Summer Assizes in 
1612, on account of a suit he was prosecuting in London 
for the restitution of certain offices of which he alleged 
he had been unlawfully deprived, is stated to have been 
fined £200 (a very large sum in those days) for such 
absence by the Judges (Althan, B., and Bromby, B.) of 
Assize. (See Burke's Landed Gentry, 7th ed., p. 1688.) 

If a direct contempt is not punished on the spot, the Committoi 
proper course is to proceed upon notice for committal ment 
or attachment. Contempts committed before officers '*®**®^ 
of the Court are punishable in the same maimer by the 
Court to which the officer is attached. 



on 
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CHAPTER III. 

Contempts Direct — continued. 

Contempts The Court itself may also be insulted by conduct out 
oa?™f of Court. Thus it is a direct contempt of Court to 
Court. g^j^^ libellous, scandalous, or threatening letters {In re 
Charlton, 2 Myl. & Cr. 316 ; MacgilVs Case, 2 Fowl. Ex. 
Pr. 404 ; In re Wallace, L. R. 1 P. C. 283) ; or commu- 
nications intended to influence the decision, or offering 
bribes (Martin's Case, 2 Euss. & Myl. 674; Ex parte 
Jones, 13 Ves. 237 ; In re Sombre, 1 Mac. & G. 116), to 
a Judge or officer of the Court ; or to interfere without 
leave with a sale directed by the Court, the conduct of 
which has been given to another party {Dean v. Wilson^ 
10 Ch. D. 136) ; or to libel, by circular or otherwise, a 
business carried on by a receiver or manager {Helmore 
v. Smith, 35 Ch. D. 449); or to induce a receiver in 
bankruptcy not to interfere with the carrying on of 
business by the debtors {Ex parte Hay ward. In re Plant,, 
Preaching 45 L. T. 326) ; or to advertise the intended delivery of 
?ng addr^ ^ scHUon " with spccial reference to the trial in which 
oiiCT?ai^d " *^® towa is deeply interested " {Mackett v. Commis- 
topreju- sioners of Heme Bay, 24 W. E. 845). The Queen's 

dic6 

pending Bench Division in Ireland committed to prison for 
Tn^^^' contempt a priest who from the altar addressed his 
congregation in a manner calculated to prejudice some 
pending proceedings {In re South Meath Election Peti- 



inga. 
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tion, 30 L. B. Lr. 659). It is also a contempt to address 
public meetings on a pending trial (Onslow dt WhaUey^s 
Case, L. R. 9 Q. B. 219); or pending a winding-up 
petition^ to distribute among shareholders of the Com- 
pany circulars referring to the petition {In re London 
Flour Co., 16 W. E. 474 ; Be Sir John Moore Gold 
Mining Co., 25 W. B. 900). 

It is of course a contempt of Court to forge, alter. Contempt 
or imitate the process of the Court, or to deal withprooewof 
process not regularly issued from the offices of the*^*^"'*- 
Court. Thus in a modem case, it appears that on 10th Case of 
June, 1874, the Court of Queen's Bench received a letter witiftin'**^ 
from Brett, J., who had been sitting at Chambers, report- th2*Court. 
ing that, on a summons supported by a certain party 
in person, he (the learned Judge) had written — ''No 
order, W. B. B.," and that the next day the summons 
had been returned to the office with the words '' No 
order" erased; and that an order had been procured 
to be drawn up upon the faith of the summons so altered. 
The party concerned attended the Court pursuant to a 
rule to show cause, on 12th June, 1874, and though 
he protested he had not made the alteration, he was 
sentenced to six months' imprisonment ''for a gross 
*" and outrageous contempt of the Court " (In re Jacobs, 
the " Times,'' 13th June, 1874). 

The respect due to the Court itself is owing also to Treating 
its process. Thus it is a contempt to use insolent or ^l^^uh 
indecent expressions, or oaths, or other violent or?*'"*?^ 

"^ li a con- 

profane language on being served with any process tempt. 
iWitham v. Witham, 3 Ch. Eep. 41 ; Phillips v. Hedges, 
Cooke's Bep. 132 ; Bex v. Unitt, 1 Str. 567, and see 
•cases 8, State Tr. 49, 50). About Mich. 9 Car. a fine 
was imposed, and parties pilloried, imprisoned, and 
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laid in irons for abasing a man for serving a snbpoens^ 
in B. E. {BarTcer v. Shepherd, Tothill, 167). In PhiUip^ 
V. Hedges (supra), the defendant on being served with 

process used these words, " G — d Lord Reeves and 

"the Court. I neither care for him or them." The 
Court made absolute a rule for an attachment against 
So also to him. It is also a contempt to assault, illtreat, or 
iu^eat V threaten a process-server engaged in his duty (Anon, & 
pxtMMss- ^tij^ 219, Eliot V. Haimarack, 1 Mer. 802, Emery v. Bowen, 
5 L. J. Ch. 849 ; Price v. Hutchinson, L. R 9 Eq. 584) ; 
or to prevent or impede the proper service of any pro- 
cess (Clements v. WUliams, 2 Scott, 814 ; Schlesinger v. 
Flersheim, 2 D. & L. 787). In Williams v. Johns, 1 Mer. 
808 (d), it appeared that in 1778 the defendant on being 
served with a subpoBua compelled the person serving it to 
eat the parchment and wax of the process, and also beat 
and kicked him. The defendant was committed to the 
Fleet for his contempt. But merely tearing up a docu- 
ment after it is served, if due service is not thereby 
prevented, is not a contempt (Myers v. Wills, 4 Moore, 
147 ; and see Adams v. Hughes, 1 Brod. & Bing. 24) ; 
nor mere rude behaviour, on being served (Weeks v. 
Whiteley, 1 Har. & W. 218). A husband who took by 
the throat and with foul epithets pushed out of the 
door and down the steps a person who came to serve 
his wife with a charging order in respect of certain 
securities, was ordered by the Divisional Court to be 
committed, notwithstanding that Adams v. Hughes (supra} 
was cited to show that an order of committal will not 
be granted for collaring and ejecting a process-server 
(Whitworth v. Duncan, the " Times,'' 14th January, 1898). 
In an Anonymous Case (1 Salk. 84) an attachment was 
granted at once against a party upon whom a rule of 
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Court was served, upon which occasion he uttered some 
vulgar expressions concerning it. It is a contempt to Contempt 

• M 9 to impede 

mterfere with enforcing, or obedience to, the orders of obeying 
the Court. This is illustrated by De Herlington's Case, ^^„^ 
Lib. Ass. 274, 29 (48 Edw. 8), where proceedings for 
contempt seem to have been taken for disturbing persons 
in obeying an order in Chancery. 

It is a contempt of Court for any unqualified person Unqnaii- 
to act as, or pretend to be, a counsel or a solicitor adtii^M^'^ 
(In re Hunt, 8 Q. B. D. 187 ; In re Simmons, 15 Q. Zh^rT 
B. D. 848) ; or to act as a solicitor under cover of the 
name of a duly qualified solicitor (In re Webber, the 
" Times,** 20th December, 1892). But where the offence is 
technical only payment of costs will suffice as punishment 
(In re Hall, the "Times,** 12th May, 1893). A person Person im- 
acting as a solicitor and getting documents or money a^ulgas 
into his hands and not complying with an order forj^^^*^ 
delivery and payment, is liable to summary attachment «nmmary 

Ettftch* 

in the same way as if he was a solicitor (In re Htdm and ment. 
Lewis [1892], 2 Q. B. 261). A County Court Judge has 
no jurisdiction to commit for contempt a person who 
has acted as a solicitor in an action in the County 
Court without being qualified (Reg. v. Judge of Brompton 
County Court [1898], 2 Q. B. 195). 
Any conduct by which the course of justice is per- Perverting 

the oouna 

verted, either by a party or a stranger, is a contempt of justice 
(Smith V. Bond, 13 M. & W. 594); thus the use ot^l^^^' 
threats by letter or otherwise, to a party while his suit <»"n"n"*^ 

•' ' r J on a case, 

is pending (In re Mulock, 10 Jur. N. S., 1188 ; Bex v. or other 
Carroll, 1 Wils. 76 ; Smith v. Lakeman, 2 Jur. N. S.> enoe. 
1202 ; Sharland v. Sharland, 1 Times L. B. 492 ; Bromi- 
low V. PhiUips, 40 W. B. 220), even if the threatening 
letter is marked " private ** (Kitcat v. Sharp, 48 L. T. 
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64) ; or abusing a party in letters to persons likely to 

be witnesses in the cause (Wellby v. Still, 66 L. T. 

528) have been held contempts. The latter case was 

said to come within the dictum of Lord Hardwick 

that *' abusing parties who are concerned in cases here " 

is a contempt of Court (2 Atkyns, at p. 471). In 

WeUby y. Still, the Gontemnors refused at the bar to 

apologize, and sought to justify, and were ordered 

(although they had apologized in their affidavits) to be 

committed; but in the case of Dr. Bamardo, who 

published an abusive and defamatory article on his 

opponent in certain protracted litigation pending with 

regard to the religious education of a boy named 

Qossage, and who apologized for his offence when the 

motion to commit him was heard, he was only fined £25 

(Reg. V. Barnardo, the " Times,'* 29th November, 1892). 

iihistra- Obstructing a person engaged in proceedings as party 

Iwiteinpt ^^ witness from attending the Court, or serving him 

by inter- yfiQx proccss whilc in Court (Garibaldo v. Cagnoni, 6 

wHhfor Mod. 90; Rex v. HaU, 2 Wm. Black, 1110; Cole v. 

cuS HawUns, 2 Str. 1094; CMin's Case, Style 395); or 

tjJdr**'^*^ preventing or impeding a witness being subpoenaed 

witnesses. {Scldednger v. FUrsheim, 2 D. & L. 787, and dements v. 

Williams, 2 Scott 814) ; or using threats or persuasion 

to influence the evidence of a witness, or even a person 

likely to be a witness {Shaw v. Shaw, 2 S. & T. 517) ; 

or dismissing or threatening to dismiss a witness from 

his employment because of his evidence (Bowden v. The 

Universities Co-operative Ass., 25 Sol. Joum. 886, and 

71 Law Times Joum. 873); or any conduct collusive 

or otherwise, or interference in any proceedings by 

which others are deprived of their rights (Ex parte 

Hayward, 45 L. T. 326 ; McGregor v. Barrett, 6 C. B. 
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262), have all been held to be contempts. Bat writing 
A private letter not intended to go further, or to have 
any effect npon threatened proceedings, was held by 
North, J., not to be a contempt (Jn re Cornish Staff v. 
Oill, 9 Times L. B. 196). Pending an action for 
infringing a trade-mark the plaintiffs are at liberty to 
warn the trade by circular, but to introduce discussion 
of the merits of the action is a contempt («7. and P. CoaU 
Y. Chadtcick [1894], 1 Ch. 847). 

Interfering with, or bribing, or talking to, or trying interfering 
to influence or intimidate a juror during the hearing of endesvour- 
a case, is also a contempt of Court. "Embracery is^i^j^^^^ 
*' defined in general to be an attempt by either party, or infln«»«> 
*' a stranger, to corrupt or influence a jury, or to incline ^'Embra- 
"them to favour one side by gifts or promises, threats or '*'''" 
"persuasions, or by instructing them in the cause, or 
" any other way, except by opening and enforcing the 
"evidence by counsel at the trial, whether the jurors give 
" any verdict or not, and whether the verdict be true or 
^' false." The offence is punishable by fine and imprison- 
ment upon an indictment for disturbing the administra- 
tion of justice, or on a summary application as a 
"contempt of the King's Cotfrts" (4 Bac. Ab. 7th 
ed., pp. 598-9). - A modern example of this sort of Modem 
embracery occurred at the Central Crimmal Court in embracery. 
October, 1890,. when a man named Baker, in the course 
of the trial of Beg. v. Boaler^ endeavoured " to get at " 
one of the jury. The Becorder (Sir Thomas Chambers) 
held that it was a clear contempt, but Baker was 
subsequently proceeded against by indictment for contempt 
embracery. A person having been convicted by a jury, \^^ 
his brother shortly after the trial went to the residence jorjman 
of the foreman of the jury and accused him of having bat. 
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bullied the jury and challenged him to mortal combat* 
It was held that this was a contempt of Court and also 
an indictable misdemeanour, and the offender was 
sentenced to a month's imprisonment and ordered to- 
enter into recognizances himself in £100, and two 
sureties of £20 each to keep the peace for seven years 
{Reg. T. Martin, 5 Cox C. C. 856). 
Circum- It is a coutcmpt to intimidate, or try to intimidate, 
amoanting * V^7 ^^ ^is soUcitors from proceeding with a suit, 
to intimi- Jq^ Jq g, Certain divorce case the petitioner (the husband) 
a party to opcucd Communications with a possible witness (a lady) 
in the case, and referred her to his solicitors ; it was 
alleged that she subsequently demanded money from 
the petitioner, and threatened if he did not comply 
''to go to the other side." A motion to commit the 
lady for contempt of court ''in endeavouring to intimi- 
" date the petitioner and his solicitors from proceeding 
" with the suit " was dismissed with costs (Cox v. Cox, 
JDyhell and Butler, the " Times,'' 18th July, 1898). 
Pabiica- All publications which offend against the dignity of 
a ^-^^** th© Court, or are calculated to prejudice the course of 
tempt. justice, will constitute contempts. Offences of this nature 
ciassifica- are of three kinds — namely, those which (1) scandalize 
sucVcon- ^^ Court; (2) abuse the parties concerned in causes^ 
tempta. there ; or (8) prejudice mankind against persons before 
the cause is heard {per Lord Hardwicke, Anon. 2 Atk. 
1. Scan- 469). Under the first head fall libels on the integrity 
the Court. ^^ ^^^ Court, its Judgcs, oflBccrs, or proceedings {Ex 
parte Turner, 8 Mont. D. & D. 528; Van Sandau v. 
Turner, 6 Q. B. 784 ; Beg. v. Castro, L. R. 9 Q. B. 219), 
under the second and third heads anything which tends- 
to excite prejudice against the parties, or their litigation, 
while it pends {Tichbome v. Tichbome, 22 L. T. 65).. 
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For example^ attacks on or abuse of a party, his 2. Abut ing 
witnesses or solicitor {Littler v. Tliomson, 2 Beav. 129 ; the cause. 
FelMn v. Lord Herbert, 12 W. E. 241 ; Bohson v. Dodds, 
17 W. R. 782 ; In re Johnson, 20 Q. B. D. 68) ; and 3. Pre- 
comments on a cause, written and published, spoken comments 
or threatened while it pends, and prejudicing, orj^^g^"*" 
calculated to prejudice, any party, and particularly «gf«c^«»» 
paragraphs in newspapers having that effect {St. 
Jameses Evening Post, 2 Atk. 469 ; the Bristol Journal 
Case, 2 Ves. Sen. 520; Littler v. Thomson, supra; 
FeVcin v. Lord Herbert, supra; Daw v. Eley, L. R. 
7 Eq. 49 ; Tichbome v. Mostyn, L. R. 7 Eq. 55n; Onslow 
and Whalley's Case, L. R. 9 Q. B. 219 ; Skipworth's Case, 
ib. p. 280 ; In re Cheltenham and Swansea Railway 
Company, L. R 8 Eq. 580 ; Bobson v. Dodds, 17 W. R. 
782 ; Kitcat v. Sharp, 48 L. T. 64 ; Peters v. Bradlaugh, 
4 Times L. R 414 ; O'Shea v. O'Shea, 15 P. D. 69 ; 
In re Crown Bank, 44 Ch. D. 649 ; Ex parte Green, 7 
Times L. R 411 ; Jones v. Flower, 11 Times L. R 122, 
and Yorkshire Provident Assurance Co. v. Gilbert, ih. 148) 
constitute contempts. But it must be proved that the 
comments were made with knowledge of the pending 
cause {Metropolitan Music Hall Company v. Lake, 58 L. J. 
Ch. 518). The editor, printer, or publisher of news- 
papers, pamphlets, &c., are held liable for the comments. 
It is a graver offence for the parties themselves to 
comment on a pending cause than for strangers who 
have no interest in it to do so. 

In a case where a defendant to an action for libel Trial by 
published during its pendency an article in his paper ^or^be^ 
calculated to prejudice the fair trial, Wills, J., stated P«™i"ed. 
that there was a great and mischievous tendency to 
publish articles of that sort, and that if it went on ** it 
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*'woiLld lead to trial by newspapers instead of by the proper 

*' tribunals of the country " {Birmingham Vinegar Brewery 

In trifling V. Henry, 10 Times L. R. 686). An application for com- 

cajes^appTi- ^^4^1 should not be made where the oflfence by the 

should not comments is only technical or triflins: (Vernon v. Vernon. 

be made. 

40 L. J. Ch. 118 ; Hunt v. Clarke, 37 W. R. 724 ; In re 

Pontefract Election Petition, 9 Times L. R. 430). 

Printing Printing (even without comments) and circulating 

utlng'^"" *^® brief, pleadings, petition, or evidence of one side 

briefe, only, is a contempt (Capt. Perry's Case, 2 Atk. 472; 

pleadings, ^ jn, ^^ -n- t -n ji 

Ac,, aeon- Cann V. Cann, 8 Hare, 838 (a); Bowd^n v. BusseU, 
tempt. 4g L. J, Ch. 414 ; Kitcat v. Sharp, 48 L. T. 64) ; and 
Adrertise- accouuts of a casc by notices, advertisements, or circulars, 
referring^ * which misrepresent, or present mere ex parte statements 
ac^m^T of the case, are a contempt {Matthews v. Smith, 3 Hare, 

* 331 ; Ilkley Board v. Lister, 11 Times L. R. 176). 
lishing It is improper to publish, in reporting a case, a 

affidavV^ portion of an affidavit not read in Court, and reflecting 
not read, on the character of one of the parties, although other 
parts of the affidavit were read or referred to {Duncan v. 
Sparling, 10 Times L. R. 353). 
Comments During the pendency of an election petition the 
eiecUon "^proprietor of a newspaper published in his journal a 
^ntemp*- 8^^®^ ^f articles calculated to interfere with the course 
of justice, and to prejudice the public mind against the 
petitioner, and to prevent witnesses affording him their 
evidence. It was held that the publications were a 
but Judge contempt of the Irish Court of Common Fleas; but 
bers^not^^^ a Judge ou the rota sitting in Chambers had not 
fo™iT** jurisdiction to commit for the offence (Re Tyrone Elec- 
tion Petition : Carson* s Case, Ir. R 7 C. L. 242). News- 
papers published correspondence in which a sitting 
member (against whose return there was a petition) 
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stated that ** artifices of a very discreditable kind are 
** being adopted in order to tramp up a case/' it was 
held that the publication did not in the circumstances 
amount to a contempt of Court {In re Montgomery Elec- 
turn Petition, 9 Times L. B. 98). 

An application to commit the publisher for an in-App]ica- 
smuation m a newspaper made pendmg an election without 
petition for which there was no foundation, to the^^^' 
effect that the petitioner's '' not claiming the seat was 
" suspicious," was refused without costs {In re Pontefract 
Election Petition, 9 Times L. R 430). 

The manager of a limited company which disseminates Officers of 
or publishes news amounting to a contempt of Court, ?i,[b™ fo"^ 
may be held responsible and punished for it {Ex parte »*• P«Wi- 
Oreen, 7 Times L. R. 411 ; see also O'Shea v. 0*Shea, 
15 P. D. 69). Ignorance of the contents of it will not ignorance 
excuse the printer or publisher of a pamphlet which ^J ^J}?^** 
comments on pending proceedings {Ex parte Jones, 13 *»°" ^^ 
Ves. at p. 239; In re American Exchange in Europe, 
58 L. J. Ch. 706). 

Jurors may of course be considered more amenable Jorors 
than Judges to the influences of comments upon pend- to be influt 
ing proceedings. Where a letter published in a-oommenu 
Colonial newspaper contained criticisms on the conduct ^}^^ 
of the Chief Justice of the Colony of such a nature that 
it might have been made the subject of proceedings for 
libel, but was not in the circumstances calculated to a mere 
obstruct or interfere with the course of justice or the JuJ^Ton^a 
due administration of the law, it was held by the Privy '^°**«* " "* 

' •^ •^ contempt. 

Council that the same did not constitute a contempt of 
Court (In re a Special Reference from the Bahama Islands 
[1893], A. C. 138). A Judge has no legal authority No atitho- 
to require an editor of a newspaper alleged to have compel 
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editor to published what amounted ta a contempt to give up 
nameof ©it^er the name of the writer or the manuscript of 
author, what is complaiued of {In re a Special Reference from 

the Bahama Islands, supra). 
When pro- Proceedings are pending immediately the Writ is 
arfJS- issued, and as long as any proceedings can be taken. 
'^^Z' But when the cause is dead or ended, comments may be 

made ; and the fact that a new trial has been moved 
for makes no diflference (Metzler v. Gounod, 30 L. T. N. S. 
After case 264; Dallas V. Ledger, 4 Times L. E. 432). After a 
oomments ^*^® ^^^ cudcd, a publication with respect to it which 
may be "v^as designedly incorrect and misleading was treated 

made, 

not as a case of contempt, but as one for which the 
remedy was libel (Purcell v. McNamara heard before 
Erskine, L.G., in Dec, 1806, and referred to in the 
" Life of Eomniy," vol. ii. pp. 30-5). 
and also It is uot a Contempt to comment on proceedings 
j,eg^/ " threatened but not actually commenced (In re Cornish 
Staff V. GiU, 9 Times L. R 196). Where a husband 
had obtained a decree of judicial separation against his 
wife, and after such decree the wife molested him. 
Butt, J., held that he had no jurisdiction to attach her 
for contempt for such molestation (Smith v. Smith, 69 
L. J. Prob. 15). Adverse criticisms upon the conduct 
of a Judge in a case finally disposed of amounting to 
a personal attack of a gross kind upon his judicial 
character might, it is conceived, be punished as a con- 
tempt of Court although the case was ended ; but other 
comments, or mere reflections on the Judge or the jurors, 
parties or witnesses, when the case is ended do not, it 
is conceived, amount to contempts. 
Case, where Where it was doubtful whether at the time an article 
whether was inserted by one of the parties to an action referring 
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thereto he knew that an action had heen commenced, known 
and was actually pendmg (although he knew it had been pending, 
threatened) he was, on expressing regret, ordered only to 
pay the costs of a motion to commit {Foster v. Neumes, 
the " Times,** 5th Feb., 1894). And see In re Cornish 
Staff v. OiU (9 Times L. R. 196). The pendency of an Remedy 
action for a libel in a pamphlet does not prevent the ^th for 
pamphlet being dealt with as a contempt {Corkery v. J^^^^^. 
Hickson, Ir. R 10 C. L. 174). '''''' "^ ' 

The defendants in an action for libel brought in Repeating 
respect of some paragraphs which appeared m their action dealt 
newspaper repeated after action brought in the news- J^j^^J^^jn 
paper substantially the same charges which constituted 
the alleged libel ; it was held by the Divisional Court 
that it was a case to be dealt with by injunction and 
not as contempt (Cronmire v. the Daily Bourse, 9 Times 
L. R. 101). 

A barrister wrote a letter to a newspaper commenting Commenu 
on an application to the Court made against him which H^g^ when ~ 
had been dismissed. The High Court of British Guiana ®^^^ 
committed him to prison for contempt. It was objected 
on his behalf on an application for leave to appeal that 
the Court had exceeded its jurisdiction, as it had never 
been held that criticism on a case which was over was CriticiBm 
a contempt of Court. The Privy Council, in giving leave doded^case 
to appeal, held that primd facie this objection was well J^^Jt*^°" 
founded (In re De Souza, the " Times,** 8rd December, 
1888. The appeal abated by reason of the subsequent 
death of the counsel concerned). 

There is, of course, no objection to a fair and im- Fair report 
partial report of proceedings at the hearing, or on any to^^^** " 
interlocutory application (Buenos Ayres Gas Company v. 
Wilde, 29 W. R. 43 ; Kimher v. Press Assoc, 9 Times 
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L. B. 6 ; but see Jones v. Flower, 11 Times L. R. 122) ; 

nor presumably to an advertisement or announcement 

of the result of an interlocutory proceeding unaccom- 

Reporti panied by comment. Nor is there any objection to the 

comments publication of the result of a case heard in camerd, 

heaidfn l>^cause cvery decree of the Court is public property 

camara. (per Sir F. Jcuno, in Lawrence v. Ambery, 91 L. T. 

Journ. 230). But anything purporting to be a report 

of or comments on proceedings in camerd is a contempt 

{In re MartindaU [1894], 8 Ch. 193). 

Trifling Although newspapers must not make comments on 

complaints i_« i ^» i*i* i ■ i^ i j 

shonid cases which are pending, a litigant must not be too 
mj^eof sensitive and thin-skinned on the subject, and the Court 
pnbiica- must not by granting the process for contempt toa 

tions aJ> 

leged to b« easily bring the process itself into contempt. There 

COD «™p miiflt be some real reason for it (per Coleridge, C.J., in 

In re the " Evening News and Post,'^ the " Times,'* 9th 

December, 1892 ; see also Hunt v. Clarke, 87 W. E. 724, 

and Vernon v. Vernon, 40 L. J. Ch. 118). In the case 

of The Pontefract Election Petition (9 Times L. E. at 

p. 431), Cave, J., is reported to have said, '' Some of 

** these applications on account of articles in newspapers 

** supposed to be ' contempts of Court ' have really tended 

''to bring the doctrine itself into contempt." See also 

Duncan v. Sparling, 10 Times L. E. 358. 

AdTertise- Advertisements or circulars with reference to the 

drcdare snbject-matter of the suit calculated to prejudice it or 

™*y^ any of the parties thereto (Matthews v. Smith, 8 Hare 

contempts. 331) ; or offering rewards for evidence generally (as 

tending to produce perjury) will be treated as contempts 

{Pool v. Sacheverel, 1 P. Wms. 675) ; and if necessary 

restrained by injunction {Coats v. Chadmck [1894], 1 Ch. 

847). But an advertisement for documentary evidence 
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is not objectionable {Plating Company v. Farquharson, 
17 Ch. D. 49, where the authority of Pool v. Sacheverel 
was questioned). But see Brodribb v. Brodribb, 11 P. 
D. 66, and BuUer v. BuOer, 13 P. D. 73 ; where adver- 
tisements and placards of a particular character refer- 
ring to pending divorce proceedings were held to be 
contempts. And as to circulars, see Coats v. Chadwick 
(supra). But advertisements of an injunction being AdFertise- 
granted, and cautioning persons from purchasing goods [Sju^tiona 
of the defendant, on the ground that his disposal of **^**^°*'*^ 

" * persons 

them is thereby restrained, are not a contempt (per thereon are 

Lord Brougham in Powis v. Hunter, 2 L. J. N. S. Ch. tempts'*^ 

31 ; and see Buenos Ayres Gas Company v. Wilde, 42 

L. T. N. S. 657). Two advertisements issued pend- but adver- 

ing an action charging gross misconduct against the not^^ 

defendant were held to be unjustifiable and a contempt ^ *"• 

(Bepublic of Paraguay v. Lynch, W. N., 1872, p. 48). 

And an advertisement purporting to be for some lost 

or stolen bonds not issued bond fde for recovery of 

the bonds, but for the purpose of bringing pressure 

to bear on persons seeking by an action to make the 

advertiser liable for their loss, was held by North, J., 

to be a contempt, and the person who inserted it was 

ordered to pay the costs of the motion to commit him 

{In re Cornish, Staff v. OiU, 9 Times L. E. 196). Where if a mere 

the publication amounts to a mere warning to the trade coort'wiii 

against infringement or imitation the Court will not ^^ ^^^^' 

interfere (per Chitty, J., in Coats v. Chadwick [1894], 

1 Ch. 347). 

An advertisement by a plaintiff in an action for an Advertise- 
alleged infringement of his patent, issued pending, but "aunt'ed*^ 
not referring to the action, cautioning the public against ^"^y^^t 
using the article in question, cannot be treated as a jectionabie. 

F 
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contempt of Court whether as being injurious to the 
defendant or otherwise {Fenner v. Wilson, the " Tiinesj' 
8th June, 1893). 
SoUcitor But it has been held a contempt for a solicitor of one 

for a party 

discnsfling of the parties to discuss under an assumed name in a 
n^s'^per. Hcwspapcr the merits of an invention in question in the 

cause {Daw v. Eley, L. R. 7 Eq. 49). 
Injunction The Court has power not only to punish for contempt, 

against a x v x * 

threatened but to restrain by injunction threatened contempts 
contempt. ((7^^^^^ y^ West HarUepool Bailway, 8 W. R. 784; 

Mackett v. Commissioners of Heme Bay, 24 W. R. 845 ; 
Kitcat V. Sharp, 81 W. R. 227). It is competent for the 
Court where a contempt is threatened or has been 
committed (and on an application to commit), to take 
the lenient course of granting an injunction instead 
of making an order for committal or sequestration 
(Plimpton V. SpiUer,^ Ch. D. 286; Coats v. Chadmck 
[1894], 1 Ch. 847). And the Court may restrain the 
publication in any form of its proceedings pendente lite ; 
although it will not always do so {Brook v. Evans, 
8 W. R. 688). But an abridged report, or a report 
day by day, of proceedings, if fair and accurate, will be 
allowed, and will be privileged in case of an action for 
libel being brought for it (Lems v. Levy, £. B. & E. 587 ; 
Macdougall v. Knight, 17 Q. B. D. 686 ; 14 App. Ca. 494 ; 
Macdougall v. Knight, No. 2, 25 Q. B. D. 1). 
^'^^*°*^°' Disability (other perhaps than obvious lunacy or 
women tender infancy) is no answer to a contempt, and, 

responsible ., « -. . ^ 

for con- therefore, persons under age or married women are 

*«""?*• responsible, and may be committed to prison for wilful 

contempts of Court committed by them, in the same 

way as other people may be punished for them. 

One Court One Court cannot punish for the contempt of another 
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Court (Be an Application in Contempt ^ 2 Times L. R. cannot 
851) ; nor has a Judge of the Queen's Bench Division contempt 
power to commit for a contempt in the Divorce Division °^ *"°*^®'- 
(Cook V. Cook, 2 Times L. E. 10). 

An action will not lie against a Judge for a No action 
wrongful commitment in the exercise of his judicial ajnd^^f^r 
duties, any more than for an erroneous judgment ^^^^y 
{Hammond v. Howell, 1 Mod. 184, 2 Mod. 218). But ting in the 

exercise of 

the Divisional Court refused to strike out as disclosing his office. 
no cause of action a statement of claim in an action 
for malicious prosecution brought against certain Judges 
of the Supreme Court of Trinidad for having (as it was 
alleged) of their own motion, and without any evidence, 
caused the plaintiff to be prosecuted and committed 
to prison for an alleged contempt of the Supreme Court 
in forwarding to the Governor of the Colony for trans- 
mission to the Queen in Council a petition of appeal 
complaining of the oppressive conduct of the defendants 
as Judges {Anderson v. Gorrie, 86 Sol. Joum. 256). At 
the trial of this case before Lord Coleridge, C.J., the 
jury found as regards one of the defendants (Mr. Justice 
Cook) that '' he had overstrained his judicial powers, 
" and had acted in the administration of justice oppres- 
''sively and maliciously to the prejudice of the plaintiff 
'' and to the perversion of justice." The jury assessed 
the damages at ^£600. Notwithstanding the verdict. Lord 
Coleridge ordered judgment to be entered for Cook. 
This judgment was on appeal affirmed by the Court of 
Appeal. Lord Esher, M.B., in delivering the judgment 
of the Court, said, ''If a Judge acting within his 
" jurisdiction exercised that jurisdiction maliciously and 
" with some motive other than the desire to administer 
"justice, he committed a gross dereliction of duty." And 
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after saying that a Judge was liable to be removed from 

his office for such conduct. Lord Esher went on to say, 
The rale '* that the law clcarly was that no action lay against 
afthoDgh '' a Judge of a superior Court for any act done or anything 
the Judge ** ^^^ ^ ^^^ performance of his office even though it 
is maii- «« ^^g ^q^q or Said maliciously for the purpose of grati- 

"fying ill-feeling" {Anderson v. Gorrie, 10 Times L. E. 

660). 
Liability of As to the protection from actions afforded to Judges 

Judges for 

judicial and their liability for their judicial acts, see the cases 
^^' collected in the notes to Mostyn v. Fahrigas (1 Smith's 
L. C. 7th ed., at p. 715). 
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CHAPTER IV. 

Special or Pabticulab Contempts, as by disbegabding 
Injunctions, ob intebfebing with Beceivebs ob 
Wabdb, etc. 

Thebb are certain contempts (here for convenience called Special or 

'' special, or particular contempts '*)> occasioned by dis- ^ntempts. 

regarding injunctions, or interfering with wards, receivers, 

and other persons entitled to the protection, or acting 

under the authority of the Court. Any person against Breach of 

whom an injunction has been granted by the High Court Srh'cJS" 

is liable to be committed to prison for contempt, or to ^^^^foj 

have a writ of attachment issued against him, and to be attach- 
ment. 
arrested thereunder for his contempt, if he disregards or 

commits any breach of the injunction, or instigates 

others to commit a breach. '' Holgate makes oath, he old case on 

'' left an injunction in the house of the defendant, and that ject. 

''the defendant, Elizabeth White, Thomas Crimore, and 

'' Bobert Watkins have disobeyed the same ; therefore 

''an attachment is awarded against them" {Holgate d 

Ux V. Grantham, 19 Eliz. Cary. 82. See also Bodnam v. 

Morgan, and Lower v. Crudge, Cary. 144-5). A person Contempt 

against whom an injunction has been awarded and dis- ^^^^ an 

regards it, is Uable to be dealt with for contempt what- '^^i^^^^^^^- 

ever the nature of the injunction may be, and whether 

it be mandatory or restraining in its form, and whether 
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it be made ex parte, or npon hearing both sides, or be 
DissoMng interim or perpetual. Bat if an ex parte injunction 
S^cWon. ^® 8^*> either by misrepresentation or by suppressing 
material facts, it will be dissolved on that ground alone. 
Sequestra- In the case of a corporation or of a peer, observance of 
enfort in- the injunction or other order of the Court is enforced 
junction, jjy sequestration (Eyre v. Countess of Shaftesbury, 2 P. 
Wm. at p. 109; Spokes v. Banbury Board of Health, 
L. B. 1 Eq. 42). Sequestration is also issued against 
the estate of a person in default against whom process 
of contempt cannot issue by reason of his being out 
of the jurisdiction (Re East of England Bank, 2 Dr. 
& Sm. 284). 
Order for An injunction must be implicitly observed, and every 
mist°be°^ diligence must be exercised to obey it to the letter, and 
>™P>>^^*^y any proceedings resulting in a breach are tantamount 
to an actual breach {Harding v. Tingey, 12 W. R 684 ; 
Spokes V. Banbury Board of Health, L. B. 1 Eq. 42) ; 
and this, too, although it may have been erroneously 
or irregularly obtained, for so long as it exists, the 
order for an injunction must be implicitly obeyed, and 
it cannot be disregarded until discharged on a proper 
application for the purpose (Woodward v. Lord Lincoln, 
3 Swanst. 626 ; Fennings v. Humphrey, 4 Beav. 1 ; 
Chuck V. Cremer, 2 Ph. 113 ; Russell v. East Anglian 
Railway Co., 3 McN. & G., at p. 117). The disobedience 
of an order, even though improvidently made, is a con- 
tempt, for an order once made cannot be questioned or 
disputed by disobedience (In re Batter sby's Estate, 31 
L. R Ir. 73); but where an injunction had been im- 
properly issued. Lord Eldon made no order to commit, 
but merely ordered the defendants and solicitors to pay 
the costs occasioned by the breach of the injunction 
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and of the application to commit {Partington v. Booth, 
8 Mer. 148). 

As to the breach of an injunction by third parties, Breach 
see Smith'Barry\y. Dawson, 27 L. R. Ir, 558. A defendant plrtiw. 
whose servant has committed a breach of an injunction, 
but to whom personally no blame attaches, is liable to 
pay the costs of committal (Rantzen v. Rothschild, 14 W. 
R96). 

In July, 1892, a person was restrained by injunction SoUcitor 
from ^'negotiating, pledging, or disposing of" certain i^bUfbr 
bills of exchange payable to order. He had, prior to j'f prl^Jo 
that date, deposited such bills with his solicitor to secure f ^^^^^ ®^ 

"^ injiinctioii. 

a debt, and in October, 1892 (while the injunction 
was in force), he, at t^e request of his solicitor, indorsed 
one of the bills. Both were held guilty of contempt 
in negotiating this bill contrary to the injunction, 
but as the case was not one of serious contempt, it 
was held that justice would be met by an order to pay 
costs only (Day v. Longhurst, 41 W. R 288). 

An order irregularly obtained cannot be treated as a order ir- 
nullity, as it operates until by a proper application it is ^btoin^^ 
discharged {Blake v. Blake, 7 Beav. 614). " One de- <^^^^^ ^ 
''livered a copy of injunction to the defendant, andgarded, 
*' shewed him the writ under seal, but defendant desired be*oSySd. 
" to compare it with the original and see how far he was ^^^ ?f® ^ 
'' concerned in it, which being denied, defendant there- 
'* upon delivered back the copy but disturbed the plain- 
'' tiff's possession. The server of the copy swore he 
''showed it to the defendant , under seal." Per Lord 
Keeper, it is a service sufficient to ground a contempt, 
and that notwithstanding it was irregularly issued it 
ought to be obeyed (Woodward v. King, 2 Chan. Ca. 
208, Mich. 26 Gar. 2). The person enjoined who does not 
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If order obey the injunction to the letter while it exists, is guilty 
it may ^ ^^ Contempt, unless there be something to mislead on 
afford i]^Q plain reading of the order {RiisaeU v. East Anglian 
breach. By. Co., 3 McN. & G. 117). In the case of a corporation 
a sequestration was ordered to issue although it was 
imposBi- alleged it was practically impossible to comply with the 
comply? order, Spokes v. Banbury Board of Health (L. B. 1 Eq. 
Not read- 42). Iguoranco of the contents of the order is no 
nT excuse ^xcusc whcro the party served with it does not read it 
for breach, jjimself, but rclics ou a mere statement of its effect by 

his solicitor (In re Witten, 4 Times L. E. 86). 
An under- An Undertaking entered into or given to the Court 
equivalent by a party or his counsel or solicitor is equivalent to 
S.'Sion. and has the effect of an injunction so for as any in- 
fringement thereof may be made the subject of an appli- 
cation to the Court to punish for its breach (Neath Canal 
Co. V. YnisarwedlResolven Coll. Co., L. R. 10 Ch. 450 ; 
Lawford v. Spicer, 2 Jur. N.S., 564; Attorney General 
V. Boyle, 10 Jur. N.S., 309). The undertaking to be 
enforced need not necessarily be embodied in an order. 
Under- A wife living separate from her husband signed an 

person not^ ^^d^^^^^^S ^u the trial of an action by which she 
a party to undertook to abstain from in any way molesting her 

me cau86. 

husband. She subsequently caused to be published a 
pamphlet reflecting on him. This was held to be both 
a breach of the undertaking and a contempt of Court 
(Linton v. Mackenzie, the *' Times,** 81st Oct., 1893). 
It is, however, submitted that there was no contempt of 
Court in this case, because the wife not being a party to 
the action, and the undertaking on her part not having 
been expressed to have been given to the Court, there 
was in fact no undertaking given by her to the Court . 
An undertaking to be summarily enforced must be one given 
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U} ilie Court ; and it is difficult to see how a mere by- 
stander can give such an undertaking. See Iveson v. 
Harris (7 Ves. at p. 256). 

There is jurisdiction to order any act ordered to be Carrying 
done, to be done by a deputy, in case the party ordered by deputy. 
to do it refuses or neglects to perform the act. "IfR. s. c, 
a mandamus, granted in an action or otherwise, oro.xLii., 

r 30 

a mandatory order, injunction, or judgment for the 
specific performance of any contract be not complied 
with, the Court or a Judge, besides or instead of pro- 
ceedings against the disobedient party for contempt, 
may direct that the act required to be done may be done 
so far as practicable by the party by whom the judgment 
or order has been obtained, or some other person ap- 
pointed by the Court or Judge, at the cost of the 
disobedient party; and upon the act being done, the 
expenses incurred may be ascertained in such manner 
as the Court or a Judge may direct, and execution may 
issue for the amount so ascertained and costs " (B. S. 
C, Ord. XLn., r. 30). This rule appears to have been 
founded upon the provisions of section 74 of the Common 
Law Procedure Act, 1854 (17 & 18 Vict. c. 125). 

At the trial of an action for specific performance Case of an 
of an agreement to make a road, the defendant gave to m^e^a 
an undertaking that he would complete the road in'"^* 
question. An order was subsequently made fixing a 
date by which the road was to be completed. This 
not having been done, the plaintiff moved under the 
above rule for an order that he might be at liberty to 
complete the road himself at the cost of the defendant. 
North, J., held that the case did not fall within the 
rule; but that nevertheless the Court would enforce 
the undertaking by permitting the plaintiff to do the 
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works, with liberty to apply that the defendant should 
pay the expenses incurred in completing the road 
{MoHimer v. Wilson, 88 W. E. 927). 
Judicature By section 14 of the Judicature Act, 1884, it is 
8. 14. ' provided that, " where any person neglects or refuses 
to comply with a judgment or order directing him to 
execute any conveyance, contract, or other document, 
or to indorse any negotiable instrument, the Court may, 
on such terms and conditions (if any) as may be just, 
order that such conveyance, contract, or other document 
shall be executed, or that such negotiable instrument 
shall be indorsed by such person as the Court may 
nominate for that purpose, and in such case the con- 
veyance, contract, document, or instrument so executed 
or indorsed shall operate and be for all purposes avail- 
able as if it had been executed or indorsed by the person 
originally directed to execute or indorse it.*' 
Pewons In In re Edwards, Owen v. Edwards (88 W. E. 578), 

to^ecute ^^6 Judge appointed under this section his Chief Clerk 
deeds, &c. j^ executo a mortgage for a defendant who refused to 
obey an order on him to execute it; and in Hoare v. 
Gray (31 Sol. Journ. 744), and Howarth v. Howarth (11 
P. D. 68), the Eegistrar was appointed to execute deeds 
for parties ordered to do so, and who would not sign 
them. The order may be made on a motion for attach- 
ment, Howarth v. Howarth (11 P. D. 95). In In re 
Lumlcy (W. N., 1898, p. 18), the oflBicial solicitor was 
appointed to execute an assignment. 
Delivering Where a wife refused to deliver up, pursuant to order, 
child/ ^ cinli to her husband, the Court appointed the 
'* Serjeant-at-Arms '* to take possession of the child 
and deliver it over according to the order (O. v.L. [1891], 
3 Ch. 126). 
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Trying to stultify an order of the Court made upon Procuring 
an undertaking given, by getting a clause introduced defeat 
into an Act of Parliament, is a contempt of Court ^J^*^ 
(Attorney Oeneral v. Manchester and Leeds By. Co., 8 
Jur. 379). 

The breach of an injunction will not be punished Knowledge 
unless the party alleged to be in contempt knew that essential to 
the order had been made. But actual service of tlie [^^h T ^**^ 
order is not essential if it be shewn that he knew or but actual 

service not 

might have known of the order (United Telephone Co. essential. 
V. Dale, 25 Ch. D. 778). Notice of any injunction orNotioeofit 
of any undertaking will make the party liable for its "^ 
breach from thenceforward (Lower v. Crudge, Cary. 144, 
22 Eliz.). 

In the case of an injunction against partners, the injunctions 
partner or partners, privy to its breach, will be punished, ^nen 
In the case of an injunction against corporations, any ^^^ 
director or officer of the corporation, privy to its breach who re- 

*■ ** sponsible 

will be punished for such breach ; or for any vnlful breach for breach, 
by the corporation of the injunction (Ord. xlil, r. 81). 

A person against whom an injunction has been granted Liability 
is Uable for the acts of others which he instigates in agents, and 
breach thereof ; and for any acts of his workmen, ll^f^nJji^U^ 
servants, or agents, to which he is, or may reasonably breach, 
be taken to be, privy, in breach of the injunction; 
and even where no personal blame attaches to him he 
is liable to pay the costs of an application to commit 
him for his servant's breach (Rantzen v. Rothschild, 14 
W. R 96). Any workman, servant, or agent of a person 
against whom an injunction has been awarded, is per- 
sonally liable to be punished for any breach of the in- 
junction committed by such workman, servant, or agents 
after having knowledge thereof ; and it is conceived that 
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this is so whether the order awarding the injunction 
does or does not in terms restrain ''workmen, servants, 
or agents." 
No excuse If there has been in fact a breach of an order or 
ofinjunc- injunction of the Court, it will be no answer for the 
understood partj implicated in the breach to urge that the terms 
ter™reted ^^ *^® Order or its effect were or was misapprehended, 
or that the order was misconstrued, but if an order be 
obscure in its terms and likely to create misconception, 
or there be something to mislead on its plain terms 
{Rmsell V. East Anglian Ry. Co., 8 McN. & G., 104), 
there may be some excuse for a breach ; and perhaps 
the SiBvere course of moving to commit for the breach 
ought not in such a case to be resorted to. An injunc- 
tion was granted to restrain the infringement of a patent 
for a machine — the defendants subsequently sent an 
infringing machine to Germany ; it was held to be no 
excuse for their breach of the injunction that they had 
misinterpreted the order as not extending to *' foreign 
parts " (Lyon v. Goddard, 11 Rep. Pat. Ca. 118). 
interfer- Any interference without the leave of the Court by 
receiver is third parties with the possession of a receiver appointed 
contempt; y^j ^j^^ Bigh Court, or disturbance of that possession, 
is a contempt of Court, and that whether by any one 
claiming paramount to or under the right which the 
receiver was appointed to protect (Kerr on Receivers, 
8rd ed., 139-141, and cases there cited; see also 
Searle v. Choat, 25 Ch. D. 723). Any such person is 
liable to be committed, and in extreme or aggravated 
cases will be so punished, although the Court is generally 
satisfied with ordering payment of the costs and expenses 
occasioned by the improper conduct (Kerr, pp. 151-2). 
The same rule applies to a manager of a business 
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appointed by the High Court, and any one interfering or with 
with the business by libelling it or otherwise, may be ^^tfted 
punished by committal (Helmore v. Smith (2) 85 Ch. D. ^^^^, 
449); but it is not a contempt for a late manager 
appointed by the Court of a business to engage, after 
he has been removed from his office, in the same kind 
of business, and to solicit the customers of the old 
business he managed (In re Gent, Gent-Davia y. Harris, 
40 W. R. 267). 

Interfering with or disturbing sequestrators in posses- or with 

Sao d est rft' 

sion under a writ of sequestration is also a contempt t^ . 
of Court (Angel v. Smith, 9 Yes. 886), and sequestrators 
forcibly dispossessed will be restored by injunction 
{Lord Pelham v. Duchess of Newcastle, 8 Swan. 289 n.). 
As to what is not an interference with the possession 
of sequestrators, see Sykes v. Dyson (W. N., 1870, 
p. 81) ; see also Lord Pelham v. Lord Harley (8 Swan. 
291 n.). Interference with a receiver appointed pendente or with a 

Receiver 

lite is a contempt of Court; and thus to take from pendente 
the possession of such a receiver and destroy a paper in '*^' 
his possession is a contempt (Sutherland v. Sutherland, 
the " rtme«," 19th March, 1898). 

To interfere with the possession of an official liquidator or with an 
is also a contempt of Court ; — " the official liquidator is liquidator -, 
an officer of the Court ; he is practically in the position 
of a receiver appointed by the Court, and it would be a 
contempt of Court for any one to interfere in any way 
with his possession without the leave of the Court*' 
(per Kay, J., in In re Henry Pound, Son & Hutchins, 42 
€h. D. at p. 411 ; and see In re Joshua Stubbs, Limited 
[1891], 1 Ch. 475) ; and by rule 90 of the Companies 
(Winding-up) Rules, 1890, it is provided that a liqui- 
dator ** shall for the purpose of acquiring or retaining 
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possession of the property of the company, be in the 
same position as if he were a receiver of the property 
appointed by the High Court, and the Court may on 
his application enforce such acquisition or retention 
accordingly." 
or with a It is also a contempt to interfere with the possession 

i^ccivcr or 

trustee in of a receiver or trustee appointed in bankruptcy ; unless 
roptcy iiideed it be the case of a landlord distraining for a 

year's rent {Ex parte Cochrane^ L. R. 20 Eq. 282). 
or with a It is also a contempt to forcibly interfere with the 
seizing, posscssiou of a sheriff after he has seized under a writ 
of execution {Cooper v. Asprey, 82 L. J. Q. B. 209). 
Where by a stratagem the sheriff was got out of posses- 
sion and a crowd subsequently wrecked part of the 
premises, the parties to getting the sheriff out were 
held guilty of contempt although they disclaimed all 
responsibility for the wrecking {Lacon v. De Groat^ 10 
Times L. B. 24). A writ of attachment was ordered to 
issue against a defendant who re-took possession after 
the sheriff had given it to the plaintiff {In re Higgs, 
Goddard v. Higgs, W. N., 1894, p. 73). 
It is a An inspector of police, who refused to allow police 

^^refas^e protection to the sheriff for the purpose of enabling him 
tectSn'^to" *o execute at night certain writs of the High Court, 
a sheriff, ^g^g jj^j^ jjy jj^^ Quccn's Beuch Division in Ireland to 

be guilty of contempt of Court; for the sheriff in his 
sole discretion has the right to require the protection 
and assistance of the constabulary as part of the power 
of the county in the execution of writs of execution 
of the Superior Courts, whether by night or day, and 
a refusal to give that protection and assistance will be 
punished as a contempt of the Court whence the writ 
issued {Att. Gen. v. Kissane, 82 L. B. Ir. 220) ; see also 
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Miller v. Knox, 4 Bing. N. G. 574^ where constables 
who refused to assist persons, named as commissioners 
in a writ of rebellion, were held liable to be attached 
for snch refusal. The Queen's writs and the judgments 
of Her Courts cannot be permitted to become abortive. 

It is conceived that it would also be a contempt of Contempt 
Court to disturb the committee of the person or estate committee 
of a lunatic so found while the committee is giving °^^"'"*"' 
effect to the orders of the Court, or to interfere in any 
way with the estate of the lunatic, or with the com- 
mittee's possession thereof. 

It is a contempt to publish comments on proceedings or to com- 
in lunacy, or to reflect on the conduct of those to whom lunacy 
the management of the lunatic's affairs is committed \l^^' 
{Ex parte Jones, 18 Ves. 287, Re Sombre, 1 M. & G. 116, 
and Roach v. Garvan, 2 Dick. 794). 

It is a contempt for an alleged lunatic to wilfully Contempt 
disobey an order to submit to medical examination, order a>/ 
and such contempt is punishable by attachment (Be f^^f^^^t^ 
B. [1892], 1 Ch. 459; 40 W. B. 869), and an order for examiM- 

tion, or to 

attachment may be made by a Master in Lunacy (Be B. interfere 
supra). It is also a contempt for any one to interfere J^^ j^*' 
with the visitors in lunacy on their visiting a lunatic ^^^J- 
or supposed lunatic {per James, L. J., In re an Alleged 
Lunatic, 18 Ch. D. at p. 27). 

It is also a contempt of Court to remove without Contempts 
leave a ward out o^ the jurisdiction of the Court, or wards of 
without leave to marry a ward of Court, or to seduce ^^^' 
or otherwise be guilty of misconduct towards a ward 
of Court, or in any way to interfere with a ward of 
Court. It is no answer where this offence is charged No defence 
to allege that the party guilty of the acts complained knol^ 
of did not know that the infant in question was a^wimi.^** 
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ward of Court (Herbert's Case, 8 P. Wms. 116, Trin. 
Persons 1781) ; and the Court will punish for the contempt 
wen as*" not only the parties principally concerned in the offence 
P^SsL^d ' ag^s* *^^ ^»'d, but also any one aiding or abetting 
such offence. Encouraging an infant ward of the Court 
to go from his committees, under whose care the Court 
has placed him, is a contempt, 1 P. Wms. 697, Pasoh. 
1721 (cited as Dr, YaiderCs Case). An infant was in- 
veigled from her guardian (though he was not assigned 
by the Court), and married to W., yet both the said W., 
and the parson, and the agents were all committed by 
the Master of the Bolls, and the order was afterwards 
aflBirmed by Lord Harcourt (cited 2 P. Wms, 112, as 
Hannesv. Waugh, 12 Ann.)* The punishment for offences 
against wards is committal. 
Marriage A gentleman obtained leave of the Court to pay his 
consent addrcsscs to a ward on an undertaking that he would 
Srin abide by the directions of the Court. No directions 
attaining ^ere givcu or applied for; but after the lady came of 

21 no con- 

tempt. age she made a settlement of her property, giving to 

herself and this gentleman a joint power of appointment 

in priority to the other trusts, and a marriage was 

arranged to take place between them without the 

consent of the Court. It was held by the Court of 

Appeal that the gentleman would not be committing 

a contempt of Court in marrying the lady, and that 

the Court had in the circumstances no jurisdiction to 

restrain the parties from marrying, or the lady from 

disposing of her property as she pleased {BoUon v. 

Bolton [1891], S Ch. 270). 

Sergeant- Notwithstanding the alterations made by the Judi- 

attencUng mature Acts, there is such an officer as the *' Sergeant- 

^^^ at- Arms attending the Court," and he is the proper 
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officer to execute orders for the custody, production, or officer to 
delivery of the person of a ward of Court (0. v. L. orden 
[1891], 8 Ch. 126). In that case a husband had obtained ^"i**^"« *^ 
an order on his wife to deUver one of their children 
to him, and upon her default in obeying the order he 
did not wish to apply to commit her. — Chitty, J., ordered 
the '' Sergeant-at-Arms " attending the Court to take 
the infant into his custody, and deliver him to a lady 
appointed by the father to receive him. 

As to the office of ** Serjeant-at-Arms " attending the As to Ser- 
Court, see [1891], 8 Ch. note (1), at p. 127. frms"**" 

As to interference with wards of Court, and for forms Forms of 
of injunctions, settlements of their property, and other and^otheT 
orders relating thereto, see Seton on Decrees, 5th ed., J^^"^ 
pp. 894-907. 

Befusing to produce an alleged lunatic when ordered Peeress 
to do so by the Lord Chancellor, upon an inquiry as to Z^^^o. 
his lunacy, was held by Parker, L.C., to be a contempt ^^^^'t^ed 
of Court for which the wife refusing (although an Irish 
peeress) was ordered to be committed {Lord Wenman^s 
Case, 1 P. Wms. 701). But where an English peeress Peeress id 
was guilty of contempt with regard to a ward of Court, regarding 
she was not ordered to be committed, but her estate ^^^^^gtra- 
was ordered to be sequestered by way of punishment tion or- 

dereda 

{Eyre v. Countess of Shaftesbury, 2 P. Wms. 108). 

A person who marries any one found lunatic by Marriage 
inquisition is guilty of contempt of Court, and is liable uinatic a 
to be committed (Mrs. Aske's Case, Prec. in Chan. 203). <^o'^*«™P*- 

It is a contempt of Court to rescue any person Rescue a 
arrested or being arrested under an execution of the ^^ *™^ ' 
Court {Blackwell v. Tatlow, 2 My. & K. 821 ; Jennings v. 
Simpson, 2 Jur. 28) ; or to rescue any person out of 
the custody of a Sheriff or bailiff (Oobly v. Dewes, 10 

G 
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DeciiniDg Bing. 112) ; or to decline to assist when called upon, 
sheriff ft any sheriff or other authorized officer when executing 
contempt, jj^^ order or process of the Court {Miller v. Knox, 4 Bing. 

N. C. 574 ; Att. Gen. v. Kissane 82 L. R Ir. 220). 
Default by Where an officer of a Company in liquidation neglects 
company to obcy an Order directing him to make out, submit, and 
ing^sSSlf-" verify the statement of the Company's affairs required 
ment of its by scc, 7 of tho Companies (Winding-up) Act, 1890, the 

affairs. 

best course is to seek to inflict a fine under sub-s. (5), 

rather than to apply to commit ; an order for supplying 

such a statement should not be made on any officer 

unless it be shewn that he has the materials for doing 

so ; and any application to enforce such an order should 

be made at Chambers {In re Columbian Gold Mines, 10 

Times L. R. 478). 

Contempt By sub-s. (6) of scct. 7 of the Companies Winding- 

ilgZuK lip Act, 1890, it is enacted that " any person untruthfully 

co^Hbu-' " stating himself to be a creditor or contributory, shall 

tory of «< be guilty of a contempt of Court, and shall be punish- 

company m 

liquida- '^ able accordingly on the application of the liquidator 
tion. ,< ^y ^£ jj^^ official receiver." 

Trifling It is a coutcmpt of Court to trifle with it by pleading 

pleadings , 

are a con- a ridiculous plea. A defendant who was aged sixty- 
tempt. t]2xee, as a mere shift and for delay, to put off the 
trial, pleaded in an action of ejectment brought against 
him that he was an infant. An attachment was granted 
against him {Lord v. Thornton, 2 Bulstrode 67, Mich. 
11 Jac). And see Bacon's Ab. tit. Pleas (G.) 4. In 
Mylward v. Weldon (Reg. Lib. A. 1596, fol. 672) Lord 
Keeper Egerton punished as for contempt the author of 
a long and irrelevant replication ; and in Everett y. 
WiUiams (temp. Geo. 1, 2 Pothier on ''Obligations by 
Evans,'* p. S, note), those responsible for a ridiculous 
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bill by one highwayman against another for an account 
of their plunder were punished for contempt. Lord 
Keeper Egerton once ordered that no further pleadings 
should be received under the hand of a certain counsel 
(one Daniel Hill) who was too cunning and subtle in 
pleading (Gary. Eep. 38). 

It is also a contempt of Court to bring or take Contempt 
fictitious actions or proceedings. An action not to fictitious 
determine a right or controversy, but to deceive the^**®"** 
Court and to raise a prejudice against a third person, 
is unlawful and punishable as a contempt (per Lord 
Hardwicke, in Coxe v. Phillips^ Lee, 237). An attorney 
who took an estate under a will, made a fictitious case 
for the opinion of the Court as to what particular estate 
he took. The Court, thinking no fraud was intended, 
only fined him £40, and ordered him to be imprisoned 
until the fine was paid (In re Elsam, 3 L. J. E. B. 75). 

It is a contempt for a nominal plaintiff to try to contempt 
deprive the real plaintiff of the fruits of his judgment, fere'n^'of 
Thus a treasurer of a loan society took securities in his °?™*°.'i 

" plaintiff. 

own name, having ceased to be treasurer. An action 
was commenced on a security so taken, on behalf of the 
society in the treasurer's name under an indemnity to 
him ordered by the Court, and prosecuted to execution. 
The treasurer colluding with the defendant discharged 
him from the execution. The Court granted an attach- 
ment for contempt against the treasurer : McGregor v. 
Barratt (6 C. B. 262). 

It is also a contempt to deceive a solicitor by giving Contempt 
him false information for the purpose of his complying solicitor in 
with an order of the Court. An order was made by a ^^f^lon 
Judge on the plaintiff's attorney to declare "the place and to comply 
abode of the plaintiff on pain of being guilty of contempt " 
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— ^the plaintiff caused his attorney to deliver a false 

account of his name. The Court held the plaintiff's 

conduct amounted to a contempt of Court, and made 

him pay the costs of an application for an attachment 

against him: Smith y. Bond (14 L. J., N. S., Ex. 114). 

Contempt It is a coutcmpt to move a ship from where she is 

arrested lying after uotice of the issue of a warrant for her 

"^'P- arrest (the Seraglio, 10 P. D. 120). 

Attaching As to the practice on applying for attachments against 

liable to parties liable to the Crown as executors or trustees to 

cTown!*^ render accounts or pay moneys which they have not 

done. See In re Higgs dt Others dec. (5 Times L. B. 125). 

Contempt Examinations under section 115 of the Companies 

examinl? -^^t, 1862, being intended for the information of the 

o»m ^"^f *' liquidator it is a contempt to publish prematurely any 

Act. proceedings thereon {In re American Exchange in Europe^ 

58 L. J. Ch. 706). 
Contempt By B. S. C, Order xxxvn., rule 8, any person wilfully 
tending to disobcyiug any order requiring his attendance for the 
amined or P^^posc of being examined or producing any document, 
to produce shall be deemed guilty of contempt of Court, and may 
pnnnant be dealt with accordingly (see Carew v. Carew [1891], 
P. 860). The proceedings taken to enforce the attend- 
ance must be strictly regular, or they will be set aside 
{Shwrock v. LUliey 4 Times L. E. 856). 
Contempt It is a Contempt to interfere with and prevent an infant 
infant ^^"^ obeying an order of the Court (Thmnas v. Gwynne, 8 
°^l^^ Beav.812). 

Disregard It is a coutcmpt to prosecutc the proceedings in an 
hibufon Inferior Court after writ of prohibition issued ; or for an 
aeon- Inferior Court to disregard or ignore the orders of a 

Superior Court directed to it. 
Revocation It has bccu held to be a contempt of Court to revoke the 
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• 



authority of an arbitrator before his award, where the of arbi- 
reference had been made by order of the Court {Raggett authority 
V. WeUhy 1 Sim. 134). contempt. 

By the Sheriff's Act, 1887 (50 & 51 Vict. c. 65), Certain 

, ^^ offences by 

certain offences therein mentioned (sec. 29) by a Sheriff, sherifib, 
Under-sheriff, Bailiff or Sheriff's officer, may be dealt ^^^if^ 
with by the Superior Courts " in like manner as for any ®'^*"» ^ 

" ^ *f contempts. 

contempt of such Court ; " and any person assuming or 
pretending to be such an officer ''shall be guilty of 
contempt," and liable to be punished as for contempt. 

It is not possible in the compass of this treatise to Not poe- 
claborate, or even, perhaps, enumerate, all the instances enumerate 
in which a contempt of Court may arise — ^it will suffice ^^^^ 
generally to add that the High Court always, as far as 
possible, enforces obedience to its orders and respect to 
itself and its officers by proceedings founded upon 
contempt. ''It is truly remarked that all the par- 
ticular instances of contempts it would be endless to 
enumerate " {per Williams, J., in MiUer v. Knox, 4 Bing. 
N. C. at p. 689). 

The Court will, where necessary for the purpose, make Precedenu 
special or particular precedents. The powers of the made to 
€ourt in the matter cannot be defined within any limits, ^^ur"' 
The power to punish for contempt " may be extended to ^^^^<^' 
^'new cases as they arise, provided they be within the 
** principle of those in which the power has been decided 
" to exist " {per Williams, J., in Miller v. Knox, supra). 

As to non-compliance with the requisitions or orders Contempt 
of the Charity Commissioners with regard to charities, compHanoe 
which default has by Act of Parliament been made a ^ch^tT 
contempt of Court, see Tudor's Charitable Trusts, 8rd Commis- 

sioners. 

cd., pp. 478-4 and 688-9. 

The object of the discipline enforced by the Court in The object 
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ofthedis- cases of Contempt is ''to prevent undue interference 

contempt. " with the administration of justice " {per Bowen, L.J., 

in Helmore v. Smith (2) 35 Ch. D. at p. 455 ; and in In re 

Johnson, 20 Q. B. D. at p. 74). The primary question, 

therefore, in all cases of alleged contempt of Court, is 

whether there has or has not been an interference, or 

an attempt to interfere, with the due administration of 

justice. 

No attach- An attachment cannot issue for a future, contem- 

r.V::^.« plated, or apprehended contempt, or for not doing some- 

contempt, thing which the party may be called upon to do or 

may not do (Shurrock v. LiUie, 4 Times L. R. 855). A 

person cannot be committed by anticipation, e.g. for 

default in paying any of the instalments of a certain 

sum when all the instalments are not due {Reg. v. 

Jvdge of Brompton County Court, 18 Q. B. D, 218). It 

is to be observed that on appeal the House of Lords, 

nom. Stonor v. Fowle (13 App, Ca. 20), did not disagree 

with this principle, but found that the facts of the case 

did not support it, and therefore overruled the decision. 

It was admitted in the arguments at the bar of the 

House that an anticipatory order for commitment upon 

a future default would be bad (18 App. Ca. at p. 22). 

Leaymg Upou any application to the Court to punish for an 

question of 

contempt alleged contempt, the Court may, in the exercise of its 

termined discrctiou, leavc the question of fact {i.e. whether or not 

*>y » i^U' the allegations on which the alleged contempt is founded 

are true or false) to be determined by a jury. It may 

be useful in cases of disputed facts to leave the question 

to be so determined. 

Contempts It is cuacted by 53 Geo. 8, cap. 127i sect. 1, that where 

astiaa*" any person (being duly cited) neglects or refuses to 

their* ^^^ appear before any Ecclesiastical Court, or neglects or 
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refuses to comply with its lawful orders, or commits punish- 
ment. 
a contempt in the face of the Court, the Judge may pro- 
nounce such person contumacious and in contempt, and 
may within 10 days signify (by *' significavit.*^ See Form "%n(/i- 
in Schedule A to Act) such contempt to the Court of 
Chancery (now the Chancery Division of the High 
Court), and thereupon a Writ de contumace capiendo (see Writ de 
Form in Schedule B to Act) shall issue for the arrest of capiendo, 
the offender ; (for further information as to the practice 
in these cases, see Greenes Case, 7 Q. B. D. 273 ; 6 App. 
Ca. 667, and see Phillimore's Ecclesiastical Law, pp. 
1261, et seq.). The punishment of contempts of an Eccle- 
siastical Court is thus handed over to a secular Court. 
An Ecclesiastical Court could before this Act excom- 
municate for a contempt of its authority ; by the Act 
excommunication (except in certain cases) was dis- 
continued. 

By R. S. C, Ord. xlh., r. 81, directors or other Directors 
officers of a corporation are liable to attachment if any offi^rs of 
judgment or order against the corporation be tvilfully *.^'f.®lV 
disobeyed. A railway company was ordered to make to attach- 
certain connections between its line and the plaintiff's orden 
premises; the work was not done, and the directors of ^fj^^^^^^ 
the company failing to prove that they had not meanwhile ^f ^^^^^^ 
had in their hands funds of the company with which the 
work might have been done were ordered by the Court 
of Appeal to be attached, Lewis v. Pontypridd, &c.. 
Railway Co. (11 Times L. R. 208). 
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CHAPTER V- 

Contempts, Indibegt or Consequential; and the Dis- 
tinction BETWEEN Committal and Attachment^ and 
Contempts Criminal and not Criminal. 

Indirect The Consequential or more indirect form of contempt 

contempt* . 

arises when a judgment or order of the Court, after having 
been made or pronounced, has been disobeyed, and it 
becomes necessary to enforce such order or judgment 
(assuming it to be one which the law now permits to be 
so enforced) by means of process against the person of 
the party refusing or neglecting to obey or observe it. 
Such process is effected by the issue of a writ of attach- 
ment or by an order of committal, each of which can 
only be obtained upon an application made (after due 
service) for the same. Such process is in the nature of 
execution upon the judgment or order. 
Distinction The distinction between committal for contempt and 
commutai attachment for contempt still exists, although for some 
»d^uuch- pr^tical purposes it may be taken to be abolished. The 
operation of an order for committal is more summary and 
expeditious (but perhaps more expensive if the officer 
has to journey after the offender) than that of a writ of 
attachment. In the case of committal, the person in 
contempt is taken, wherever he may be, under the order 
by the tipstaff of the Court and lodged in HoUoway Gaol, 
but in the case of attachment, the writ is executed by 
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the Sheriff's officer, and only runs into a particular 
county, enabling the culprit to shift from one bailiwick 
to another, and so evade the Sheriff's officer ; the culprit 
(when caught) is lodged in the county or other gaol of 
the place where the writ has been enforced. In Reg. v. Per Wiiu, 
County Court Judge of Lambeth (36 W. R. at p, 476), poetical 
Wills, J., said that there was no practical difference ***®'""^^*' 
between committal and attachment. ''One was en- 
forced by the tipstaff of the Court, and the other by the 
Sheriff. That is all the distinction, and it comes to 
little if anything." But in the case of Callow v. Young Iq cwfow 
(56 L. T., N. S., 147), Mr. Justice Chitty discussed at chit^rJ., 
some length the difference between process by attach- J^^iJf gt^fi" 
ment and process by committal, and shewed that there distinction, 
is still a distinction between the two. In Callow v. Young 
the plaintiff moved for liberty to issue a writ of attach- 
ment against the defendant for his contempt in commit- 
ting a breach of an undertaking contained in an order 
whereby he undertook not to carry on a certain business. 
The notice of motion did not ask in the alternative that 
the defendant might be committed. The defendant 
objected that the proper remedy was committal, and 
that a motion for leave to issue an attachment could 
not be turned into a motion to commit, 08 an attachment Atuch- 

ments 

was sometimes bailable, whereas a committal never was. sometimes 
Mr. Justice Chitty gave leave to amend the notice of ^"^**^^®* 
motion by asking for committal, and made the following 
remarks on the distinction between attachment and 
committal : ** The plaintiff moves for a writ of attach- Dicu of 
' ' ment, and the defendant's counsel takes the preliminary on the' ' 
'' objection that the right remedy (if any) is not attach- ^'^^^'>''' 
''ment, but committal. Under the former, as well as 
" under the present practice, in order to obtain an order 
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" for committal, notice of motion must be served on the 
** party sought to be committed, but under the former 
" practice it was not necessary to serve notice of motion 
'' for attachment. Attachment issued at the instance of 
*' the party aggrieved, and at his own risk. But since 
''the Judicature Acts the old practice has been altered, 
" owing probably to the abolition of imprisonment for 
'' debt, and the abuses arising from it. The rule now 
"is that notice of motion must be served upon the 
'' party sought to be attached. In this respect, there- 
''fore, attachment and committal stand on the same 
'' footing, for neither attachment nor committal can be 
'' obtained without notice of motion. The former dis- 
*' tinction between committal and attachment was this : 
" Committal was the proper remedy for doing a prohibited 
** act, and attachment was the proper remedy for neglecting 
'* to do some act ordered to be done. Now, there may be 
'' some question whether in the present case the right 
Dictum of " remedy is attachment or committal. As the late Sir 

Jessely 

M.R., on *' George Jessel said, ' For most practical purposes the 
su ject. tt t former distinction has been abolished ' " (see his 
opinion, expressed in Sprwnt v. Pugh (7 Ch. D. 567), 
and referred to by Chitty, J., in Harvey v. Harvey 
(26 Gh. D. at p. 654)), ''but there may be cases 
" where it would still be maintained. Thus, I remember 
"in a case where a motion was made to commit a 
" Receiver, the late Master of the Bolls considered that 
"the distinction was material, and that the proper 
" order was to grant leave to issue a writ of sequestra- 
" tion. Attachment goes to the Sheriff, and committal 
Attach- " to the officer of the Court, and in cases of attachment 

ment ... 

sometimes '' bail is sometimes admitted. I adopted the method of 
"committal the other day myself, as being the most 
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p'oonvenient and expeditious method. It was a case 
' '' where the party sought to be attached or committed 
''would probably have escaped the country if the most 
"expeditious way of dealing with him had not been 
\ *' employed. I have made these observations to shew 
** that for some purposes there is still a distinction between 
; ''attachment and committal^ though in substance it is 
I "generally immaterial whether the motion be for attach- 
''ment or committal.^* In the same case Mr. Justice 
Ghitty recalled leave to issue a writ of attachment for 
breach of an undertaking after service of the notice of 
motion on the solicitor of the party attached, on the 
suggestion of the Registrar that the breach of an under- 
taking was neither a judgment requiring an act to be 
done, ''or to abstain from doing anything " (Ord. XLn., 
r. 7), and that an attachment might not lie, but that 
committal was the proper remedy : Callow v. Young 
(55 L. T. 548, W. N., 1886, pp. 183, 209). It there- Committal 
fore appears that in the case of enforcing an undertaking, to enforce 
proceedings by committal may be the only remedy. Thus JJJ*^*''*^" 
an important practical distinction exists between com- 
mittal and attachment. 

It is suggested that it is safer where there is any Practical 
doubt as to the proper remedy (and particularly where as to the 
it is sought to enforce undertakings), to ask by the ''*'**"^*^**^°' 
notice of motion for attachment or committal in the 
alternative (see Form No. 5 in Appendix B). As to Memonn- 
the distinction between attachment and committal, see Mr^^Lavie. 
the Memorandum of Mr. Begistrar Lavie in Appen- 
dix A. This report of Mr. Lavie's has been held by the 
Court of Appeal to correctly state the practice (In re Distinction 
Evans, Evans v. Noton [1893], 1 Ch. 252). Perhaps l*;*'^**'* 

tne two 

the best course would be to draw the following sharp processes. 



\ 



92 CONTEMPT OF COURT. 

line of distinction between the two processes — ^namely, 
to make the writ of attachment apply to all cases where 
in Chancery, before the Judicature Acts, it issued with- 
out leave; and to make committal applicable in all 
other cases. If the proceedings be a step to compel a 
party to a cause to obey an order mad&Jb-ihfiL cause the 
proceeding is rightly taken by way of attachment (j^er 
A. L. Smith, L.J., in In re Evans, Evans v. Noton, supra 
at p. 267) ; but if the proceeding be to punish a contempt 
of another character it is submitted that the right 
proceeding is an application to commit. 
As to leave With regard to amending a notice of motion asking 
notice of for attachment when the proper remedy is conmiittal, 
StldT/"' Chitty, J., said, in Callow y. Yomg (56 L. T., N. S., 147), 
ment or " I should be vcry slow to give leave to amend the notice 

committal. " " 

"of motion if it were in any way likely that by so 

*' doing I should be doing an injustice to any party ; but 

"having the defendant here by his counsel, it seems 

" that I should not be doing wrong in giving leave to 

" amend the notice of motion, and for these reasons I 

" have gone into the distinction between attachment and 

" committal. I, therefore, give leave to amend the notice 

" of motion by asking for committal in the alternative. 

Order will " The motiou will stand over to be served again." The 

altered ex Gourt will uot On an ex parte application alter an order 

^f^^*^' for leave to issue a writ of attachment into an order of 

Clerical Committal (Buist v. Bridge, 29 W. B. 117). The Court 

amended. ^^ amend a clerical sUp, and where the name of the 

wrong Judge was put on the notice of motion that Judge, 

on the objection being taken, directed the name of the 

Judge to be amended in the notice of motion, and then 

heard the motion at the request of the right Judge 

{Taylor v. Roe, 68 L. T. 218, W. N., 1898, p. 14). 
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The practice as to the service of the notice of motion Difference 
does not stand on the same footing in cases of committal ]^ to Ter^ 
and attachment, because (as will be seen) in the former "^^^^^^^ 
case the notice of motion must be served personally on motion on 

applying 

the person sought to be committed, and in the latter case to attach 
service of the notice of motion may be effected upon the ^' ^°"™'*' 
solicitor on the record of the person sought to be attached. 
The marked distinction between the two applications 
(and one in favour of the application to commit) is the 
celerity with which an order to commit can be enforced 
by the immediate arrest, by the officer of the Court, of 
the offender under the order which can be at once drawn 
up, whereas a writ of attachment must be issued and 
lodged with the Sheriff. In committal the tipstaff can 
at once enforce the order ; and there is also a '' Serjeant- 
at-Arms " attending the Court who can enforce its orders 
((?• V. L., [1891], 8 Ch. 126), It was formerly the practice Enforcing 
in the Court of Chancery to enforce orders against ^^i^t 
receivers by committal after service of a four-day order, "<^«*^«"- 
and not by attachment, as no attachment could issue 
against a person not a party to a cause, and it has been 
doubted whether an attachment may be had against a 
receiver who makes default in payment of a balance due 
from him (In re BelVs Estate, Foster v. Bell, L. R. 9 Eq. 
172). But a writ of attachment has recently been 
ordered to go where the receiver was a party {Re Gent, 
Qent'Davis v. Harris, 40 Ch. D. 190). 

A writ of attachment which is included in the term The writ 
" writ of execution," as used in the Judicature Rules ment.*^ " 
(R. S. C, Ord. XLii., r. 8), has (under the Judicature 
Rules) the same effect as a writ of attachment issued 
out of Chancery formerly had (R. S. C, Ord. xliv., r. 1), 
and is not to issue without the leave of the Court or a 
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Judge, to be applied for on notice to the party against 
whom the attachment is to be issued (i&., rule 2). 
When at- An attachment may issue (1) To enforce a judgment 
issues. or order for payment of money into Court in cases in 

1. Pay- which attachment is for that purpose authorized by 

ment into , •!• • #-rN 

Court. law, i.e. the exceptions Iwithm section 4 of the Debtors 

2. To re- Act, 1869 (E. S. C, Ord. xui., r. 4). (2) To enforce a 

cover pro- 

perty. judgment or order for the recovery of any property other 
^•j'^^^^-than land or money (it., rule 6). (8) To enforce a 
son to do judgment or order requiring any person to do any act 
do any act. othcr than the payment of money, or to abstain from 
doing anything (t&., rule 7) ; and in particular against 
any party who fails to comply with any order to answer 
interrogatories or for discovery or inspection of docu- 
ments (B. S. C, Ord. XXXI., r. 21) ; if the order dis- 
obeyed was made in Chambers by the Chief Clerk, it 
cannot be enforced by writ of attachment until after 
entry (BaMard v. Tomlinson, 52 L. J. Ch. 656; the 
concluding part of B. S. C, Ord. lv., r. 74, may 

4. Pay- affect this decision). (4) To enforce a judgment or 
ZZ;\n order for the recovery by or payment to any person 
^P"""' of any penalty, or sum, or costs, in cases within the 

exceptions mentioned in the Debtors Act, 1869 (82 & 

5. Solici- 88 Vict. c. 62, 8. 4, and R. S. C, Ord. xm., r. 8). (5) 

In the case of a solicitor upon whom an order against 
any party for interrogatories, or discovery, or inspection 
is served, and who neglects, without reasonable excuse, 
to give notice thereof to his client (B. S. C, Ord. xxxi., 

6. Direc- r. 28). (6) Agaiust'the directors or other officers of 

a corporation to enforce any judgment or order made 
against the corporation, and wilfully disobeyed (B. S. C, 
Ord. XLii., r. 81 ; Lems v. Pontypridd, &c., Co., 11 
Times L. B. 203). 
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Most of the Rules above referred to -meTiiion judgments Judgment 
only, but every order of the Court or a Judge may be 
enforced against all persons bound thereby in the same 
manner as a judgment to the same effect (B. S. C, 
Ord. xui., r. 24). 

As to committal for disobedience to a judgment or Oommitui 
order, — a person may be committed to prison for dis- obedience 
obeying a judgment or order requiring him to do any *® •j"**^^ 
act other than the payment of money, or to abstain order, 
from doing anything (R. S. C, Ord. xlh., r. 7), or 
for breach of an undertaking given by himself, his 
counsel, or solicitor, to the Court. In the Jormer fia3e 
either attachment or committal is the jiunishment 
(alth ough committal is th e more appropriate remedy 
where a party has abstained from doing. ..anything 
ordered to be done other than the payment of money) ; 
but in the case of the breach of an undertaking com- 
mittal is perhaps the only proper penalty (see observa- 
tions of Chitty, J., in Callow v. Young, 56 L. T., N. S., 
147). Any neglect of duty by a Sheriff is punishable 
as a contempt (50 & 61 Yict. c. 55, s. 29 ; Harvey v. 
Harvey, 26 Ch. D. 644). Undertakings given by a 
solicitor as such, and not observed by him, are enforced 
by committal. 

By section 5 of the Debtors Act 1869, a person may Committal 
be committed to prison (and here, as the Statute fixes nmedj 
that punishment, committal is the proper remedy) for a Debtors'** 
term not exceeding six weeks, or until payment of the ^^^ *• ^* 
fium due, for default in payment of any debt or instal- 
ment of any debt due from him, in pursuance of any 
order or judgment, when it is proved that the person 
has, or has had, since the date of the order or judgment, 
the means to pay, and has neglected or refused to pay. 
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How writ In the execution of a writ of attachment, the officer 
p"^°[^ ""^ entrusted with its execution may, for the purpose of 
^^^' executing it, break open the outer door of the con- 
temnor's dwelling-house, if the process is in its cha- 
racter punitive or disciplinary, but he cannot do so if 
the process is not of that character (Harvey v. Harvey, 
26 Gh. D. 644). The process of execution, where it is 
criminal in its nature, may be executed on a Sunday 
{Miller v. Knox, 4 Bing. N. C, at p. 581). 
Process of Becoursc ought not to be had to process of contempt 
iitt°aw™ f* in aid of a civil remedy where there is any other method 
^*^^^d d' ^' doing justice (see In re Maria Annie Davies, 21 Q. B. D. 
couraged. 286 ; Republic of Costa Rica v. Erlanger; In re dements, 

46 L. J. Ch. 876). 

Case of The distinction between a contempt which is of a 

Annie ^'^ Criminal nature, and a contempt which is not in its 

Davies. nature criminal, does not seem to have been always 

clearly regarded by the Courts. Thus, in the case 

In re Maria Annie Davies (supra), it appears that Mrs. 

Davies was in December, 1886, imprisoned for contempt 

of Court in disobeying an injunction restraining her 

from further molesting the owner and tenants of an 

estate, the possession of which she had attempted to 

take by force, and that she had remained in prison 

until June, 1888, when the Court directed her to be 

brought before it to hear the terms upon which she 

might be released. The terms of the order were that the 

injunction should continue for the term for which the 

plaintiff held the premises, and that to prevent any 

future breach of the injunction by Mrs. Davies, a copy 

of the order should be given to the owner with a view 

to his obtaining the assistance of the police should 

she again attempt to obtain possession ; that in case of 
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any breach of the injanction the official solicitor should Cue *^f 
upon the application of the plaintiff in the action take oJ^inJd!* 
the necessary steps to bring the offenders before the 
Court and to enforce performance of the order ; that 
Mrs. Davies should not be allowed to issue any icrit or 
summons, or make any application or motion against any 
2)erson or persons without the leave of a Judge at Chambers 
being first obtained, and that should notice of any applica- 
tion or motion be given without such leave, the official 
solicitor might be informed by letter, and the respondent 
should not be required to appear unless the Court should 
otherwise order. Mr. Justice Mathew, after stating the 
above order on behalf of the Court, made the following 
observations (for which he stated he was alone respon- 
sible) : '' I desire to express the opinion, that in cases 
''where the contempt for which punishment is inflicted, 
'' is the doing of an act prohibited by an order of the 
"Court — where what has been done by the offender 
''cannot be undone — it is not advisable that an order 
" for committal should be so framed as to permit the 
"possibility of the lamentable consequences to the 
"prisoner which have followed upon the sentence in 
" this case. It should be borne in mind that contempt 
" of Court is a criminal offence, punishable as a mis- 
" demeanour by fine and imprisonment, or both (4 Black. 
" 887 ; 2 Hawk. P. C. bk. 2, c. 22). The punishment 
" should be commensurate with the offence. It may be 
" severe where the contempt is grave ; as, for instance, 
" in the rare cases where an insult is offered in Court 
"to the Judge who presides, or where a deliberate 
" attempt is made to interfere with the due and ordinary 
"methods of carrying out the law as in the case of 
''Onslow and Skipworth'' (L. R. 9 Q. B. 219, 281). 

H 
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So where a witness refuses to give evidence in obedience 
''to a subpoena, he may be committed for contempt. 
" The commitment in such cases is described by Willes, 
" J., as a sentence upon a summary conviction for an 
" oflfence against the law ; and, in the view of that very 
"learned Judge, a commitment for a time certain is 
** a correct, if not the only correct course : see Ex parte 
*' Fernandez'' (10 C. B., N. S., 89; 30 L. J. C. P. 31). 
''A commitment until the offender consented to give 
"evidence, would not in my judgment be the proper 
" order to make. On the other hand, where it appears 
"that the act done is due to a mistaken view of the 
" rights of the offender, the punishment, where imprison- 
"ment is deemed necessary, should be for a definite 
" period, and should not be severe." . . . . " The offence 
" of Mrs. Davies, annoying and vexatious as it un- 
" doubtedly was, cannot be considered as of a serious 
"nature, or one meriting a long incarceration. I 
" regret that a form of order similar to that which we 
"now make was not adopted in the first instance." 
Lord Coleridge, C.J., agreed to the proposed order on 
the ground that it was assented to on behalf of the 
plaintiff in the action as affording him adequate pro- 
tection, and added (21 Q. B. D. at p. 240), "Where the 
" Court has given its decision, and the person against 
"whom the Court has decided defies the Court, ignores 
"its decision, and persists in persecuting the person in 
"whose favour the Court has decided with groundless 
" claims and vexatious actions, however reluctant the 
" Court may be to do so, it has, in my opinion, no choice 
" but to enforce its judgment by the imprisonment of the 
" contumacious person." 
DiMinctic^ It is at least doubtful whether the disobedience to the 



CONTEMPTS OBIMINAL AND NOT ORIMINAL. 99 

order of the Court in the above case was (as it seems to between 
have been there regarded) a criminal contempt. The^^™^ 
distinction between contempts of a criminal nature and '^^ ?^^, . 

*> criminal m 

contempts of a nature not criminal was dealt with by their 
the Court of Appeal in the case of O'Shea v. O'Sheat 15 P. 
D. 69 ; Reg. v. Barnardo, 23 Q. B. D. 805 ; and in In re 
Freston, 11 Q. B. D. 646, and by Chitty, J., in Harvey 
V. Harvey, 26 Ch. D. at p. 651. A contempt to be 
criminal must be so in its nature or by its incidents ; 
and must be an offence which '' savours of criminality " 
(see per Lord Brougham in Long WeUesley*s Case, 
2 B. & M., at p. 667). The distinction between con- 
tempts criminal and not criminal seems to be that 
contempts which tend to bring the administration of 
justice into scorn, or which tend to interfere with the 
due course of justice, are criminal in their nature; 
but that contempt in disregarding orders or judg- 
ments of a Civil Court (or, as Cotton, L.J., stated in 
O'Shea v. 0*Shea, supra, in not doing something ordered 
to be done in the cause) is not criminal in its nature. 
In other words, where contempt involves a pvhlic injury or The dia- 
offence, it is criminal in it, nature, and the proper remedy 'JS^^ 
is committal — but where the contempt involves a private *****^- 
injury only it is not criminal in its nature, and the remedy 
is either attachment or committal — and perhaps more pro- 
perly committal if the application is against a person 
not a party to the cause in which it is made — it being 
doubtful whether a writ of attachment can issue except 
in the nature of execution and against a party. Lord Dicu of 
Bedesdale, in McWiUiam's Case, 1 Sch. and Lef. at dale on th^o 
p. 174, said, " There can be no doubt that the thing "'^J*^ 
'' to be considered is, not the form of the process, but 
'^ the cause of issuing it, if the ground of the proceeding 
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" be a debt^ it is a process of debt ; if the ground be a 
** contempt, as for instance, disobedience of some order 
'' of the Court where the object was not to recover a debt 
''by means of the process, the consequences of such 
*' a process are in some degree of a criminal nature.'' 
Dicta of The subject was dealt with by Lord Esher, M.B., in 
M^Sfthe ^'^ ^« Freston, 11 Q. B. D. at p. 653-4, as follows : 
subject, it rj^Y^^A principle is that process to enforce civil obliga- 
''tions is subject to privilege, but process for acts in 
''the nature of offences is not. Attachments are 
"granted for neglect of obedience to the orders of 
"Courts of Justice, when they are issued merely for the 
" purpose of enforcing judgments in civil .disputes, and 
" when the breach of the order to do or not to do some- 
" thing cannot be said to be in the nature of an offence, 
"then the privilege can be claimed; but where an 
" attachment is issued for a breach of the law, or as 
" a remedy for something that is a breach of the law 
" and in the nature of an offence, no privilege can be 
" claimed." 
ObBcrra- It is Submitted that the order in In re Maria Annie 
fbmofthe-Dari€« (21 Q. B. D. 236) was, so far as it purported 
^^^n ^^f^ ^ prevent Mrs. Davies from issuing any writ or other 
process without leave first obtained, wrong as being 
ultra vires. The mistakes (if any) in this case probably 
arose from Mrs. Davies not having professional assist- 
ance. The Bules of the Supreme Court prescribe the 
cases in which it is necessary to get the leave of the 
Court or a Judge to issue a writ {i.e. where it is sought 
to serve a writ out of the jurisdiction, or, to join certain 
causes of action), and it is submitted, that except as so 
prescribed the condition of obtaining leave prior to 
issuing a writ cannot be imposed. The Queen's Courts 
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are open to all her subjeots. The true, and it is thought 
only, remedy in such cases as that of Mrs. Davies, is 
for the defendant to apply at once after writ issued to 
stay any proceedings which may be taken as vexatious, 
or an abuse of the process of the Oourt, if that view 
of them may reasonably be taken. 

In some cases, the only penalty imposed for contempt AppHca- 
will be the payment of the costs of the proceedings merely to 
(as in Littler v. Thomson^ 2 Beav. 129). But recourse f^i'gy 
ought not to be had to the process of contempt in aid *?** «»*** 
of a civil remedy when there is any other mode of couraged; 
doing justice {Republic of Costa Rica v. Erlanger, In re 
Clements, 46 L. J. Ch. 875) ; and the Court will dis- 
courage motions to commit when no real or merely 
a technical case for committal is made, and only an 
apology and costs are asked for, or really sought and will be 

ret used * 

{Plating Company v. Farquharson, 17 Ch, D. 49 ; Vernon 
V. Vernon, 40 L. J. Ch. 118; Hunt v. Clarke, In re 
O'MalUy, 37 W. R. 724 ; In re Martindde [1894], 8 Ch. 
193). Where the interference of the Court as for alleged and with 
contempt is improperly sought the application ought to ^^^' 
be refused with costs. 
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CHAPTER VI. 
Imprisonment fob Offences within the exceptions 

TO THE DeBTOBS AcT, 1869, SECTION 4, BUB-SEC- 
TION (8). 

{Default in payment by Trustees and Others in a fdudary 

Capacity^ 

Exceptions HAVING Considered the various contempts of Court for 
Debtors which persons may be committed to prison, the offences 
^^ excepted from the Debtors Act, and for which parties 
may also be imprisoned, must now be considered. 

Whatever difficulty there may be in defining what is 
contempt of Court, there is no difficulty in defining the 
particular offences which arise under the exceptions to 
the Debtors Act, 1869. The Act, and the decisions 
thereunder, enable the offences excepted from its pro- 
tection to be defined. 
Fomer Under the former practice of the Court of Chancery 

Chancery** an attachment for an indefinite period to enforce an 
answer, or an order or decree for the payment of money 
or the payment of costs, issued as of course, and (as 
and at was Said) ex deUto justitias. Under the former practice 
^mmon ^^ Common Law a writ of ca. sa. (capias ad satis- 
faciendum) f under which the body of the person in 
default was taken by the Sheriff, issued without leave 
to enforce any judgment for the payment of any debt 
exceeding £20. But by the Debtors Act, 1869 (which 
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came into operation on the 1st of January, 1870), the 
penalty of imprisonment for debt was, with certain 
exceptions therein and hereinafter mentioned, abolished. 

The effect of this Act has been undoubtedly to render Effect of 
judgments and orders for the payment of money less Act " 
effectual than they were before it came into operation, 
and to enable in certain cases persons living in apparent 
comfort, and sometimes even luxury, to escape payment 
and to defy the process of the Courts. The policy of 
the Act, and particularly the wisdom of the practice 
requiring the creditor to give proof before the provisions 
of the exceptions to section 5 are put in operation, that 
the person making default in paying can pay, instead 
of making such person prove inability to pay, has been 
much doubted. 

By section 4 of the Debtors Act, 1869 (32 & 33 Vict. Debtors 

Act B 4. 

c. 62), it is enacted as follows (namely) : — ' ' ' 

^' With the exceptions hereinafter mentioned no person 

shall, after the commencement of this Act, be arrested 

or imprisoned for making default in payment of a sum 

of money. 

''There shall be excepted from the operation of the 

above enactment, 

1. " Default in payment of a penalty or sum in the 
nature of a penalty, other than a penalty in respect of 
any contract 

2. '* Default in payment of any sum recoverable sum- 
marily before a justice or justices of the peace. 

3. '' Default by a trustee or person acting in a fiduciary 
capacity and ordered to pay by a Court of Equity any 
sum in his possession or under his control. 

4. "Default by an attorney or solicitor in payment of 
costs when ordered to pay costs for misconduct as such. 
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or in payment of a sum of money when ordered to pay 
the same in his character of an officer of the Court 
making the order. 

5. ''Default in payment for the benefit of creditors 
of any portion of a salary or other income in respect of 
the payment of which any Court having jurisdiction in 
bankruptcy is authorized to make an order. 

6. ''Default in payment of sums in respect of the 
payment of which orders are in this Act authorized to 
be made. 

" Provided, first, that no person shall be imprisoned 

in any case excepted from the operation of this section^ 

for a longer period than one year, and secondly, that 

nothing in this section shall alter the effect of any 

judgment or order of any Court for payment of money,. 

except as regards the arrest and imprisonment of the 

person making default in paying such money." 

The Act It is proposed here to deal with the Srd and 4th of 

piuSih *^ these exceptions only. The Act has now been in force 

fraud. ^ quarter of a century, and many points have arisen 

on it and been determined. The Act, while abolishing 

the penalty of imprisonment for debt in the case of 

an honest debtor, was intended for the punishment 

of a fraudulent or dishonest one, and was in that sense 

vindictive {per Jessel, M.R, in Marris v. Ingram^ 1ft 

Ch. D. 838); not following the dictum of Bacon, V.C.^ 

that the policy of the Act was not vindictive, its object 

being simply to produce payment of the money (see 

Barrett v. Hammond, 10 Ch. D. 285). 

Object and The Act is punitive. See the considered judgment 

T^^l^t ^ ^^ Lindley, L. J., on this subject in In re Smith, Hands v» 

Andrews [1893], 2 Ch. 1. "The exceptions" (in the 

Statute) "are all of a character which indicates that 



(( 
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"the legislature wished merely to limit the term of 
imprisonment in regard to certain debts, which were 
not simple debts contracted in the ordinary inter- 
course between man and man where credit is given 
*' by one person to another, but were debts the incurring 
" of which was in some degree worthy of being visited 
" with punishment." ..." In every case there is some- 
" thing of the character of delinquency pointed out" 
{per Lord Hatherly, L.C., in MidcUeton v. Chichester, 
L. E. 6 Ch. at pp. 156-7). 

The object of the Act was to prevent " the imprison- Act in- 
ment of persons for non-payment of ordinary debts " Ji^'tJt^. 
(per Cotton, L.J., in Bates v. Bates, 14 P. D. at p. 19). fo^'oX"* 
"What do the words " payment of money " in this section "^'J d®^**- 
mean ? "In my opinion they do not mean depositing ^en*t*oT^" 
"a sum of money in Court to abide an order to be^^^^^y 

meftos. 

" subsequently made " (per Lindley, L. J., in Bates v. 
Bates, supra, at p. 20). 

The Act " deals with a sum of money," and has no Order to 
application to an order to deliver bills and cheques, or ^^arwlne 
to pay moneys received in respect of them — and in fact ®****'' *^** 
does not interfere with the power of the Court to commit 
for breach of an order directing an act to be done, or, 
in the alternative, the payment of money. The circum- 
stance that the order was in the alternative has been 
held not to alter its character (Harvey v. HaU, L. B. 11 
Eq. 81). The Court can in any case attach for breach Attach- 
of an order to do an act other than the payment ofj^/u^for 
money, e.g. for not depositing or handing over bonds ***** ^^^^^ 
(lAmoood V. Andrews, 81 Sol. Joum. 410). 

A breach of an undertaking to pay money is equivalent B«*ch of 
only to " default in payment of a sum of money," and taking to 
since the Debtors Act such an undertaking cannot in ^^raient 
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only to the absence of proof of means to pay (to bring it mthin 
payment^ Bect. 5) be enforced by attachment or commitment 
n^s'^rfrj (fi^^f^y V. Crawford [1893], 1 Q. B. 105). In this case 
be enforced the Judge in Chambers (Bruce, J.) held that an attach- 

A8 an under- 

taking. mcnt ought to go on the ground that the person who 
gave the undertaking had thereby got an order for his 
advantage upon the terms of a bargain with the Court, 
whereby he undertook to make good the deficiency on a 
certain sale, and that it was trifling with the Court for 
a person without means to give such an undertaking 
and thereby to obtain an advantage over his opponent 
and then not to pay. However, the Divisional Court 
on appeal took a different view and discharged his 
order. But a great deal may nevertheless be said to 
support the view of Bruce, J. In Preston v. Etheringtan 
(37 Ch. D. 104) the Court of Appeal held a party bound 
by an admission made by his counsel to the Court, 
and entered in the order, upon the footing of which he 
was directed to make a payment, and ordered his 
attachment in default of his paying. But in Farley v. 
Buckler (the ''Times;' 30th October, 1893), Kennedy, J., 
refused to attach a solicitor who had by a consent order 
undertaken as a suitor, and not in his character of 
solicitor, to pay certain costs. 
Amending It having been held that under the Debtors Act, 1869, 
gives Court the Court had no jurisdiction or discretion in the 
discretion gj^epted cascs to refuse to issue the attachment, or to 
awarding discharge the imprisoned defaulter before the expiration 

imprison- « x 

meat. of the year mentioned in the Act, it was by the Debtors 
Act, 1878 (41 & 42 Vict. c. 54, " Marten's Act "), enacted 
that in any case coming within the exceptions numbered 
3 and 4 in the 4th section of the Debtors Act, 1869, or 
within either of these exceptions, " Any Court or Judge 
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** making the order for payment, or having jurisdiction 
''in the action or proceeding in which the order for 
'' payment is made, may inquire into the case, and 
*' (subject to the provisoes contained in the said sections 
"respectively) may grant or refuse, either absolutely 
** or upon terms, any application for a writ of attach- 
" ment or other process or order of arrest or imprison- 
'^ment, and any application to stay the operation of 
'*any writ, process, or order, or for discharge from 
*' arrest or imprisonment thereunder.*' 

There is a great difference between the case of aci^eat 
trustee who has received and applied trust money to his between 
own use and the case of one who has not done so, but ^^^ 
has only been made liable to make good a trust fund by ^^o ^^ 
reason of his mistake or negligence. North, J., in the miMppiied 
exercise of his discretion under '* Marten's Act," refused fund and 
to commit or attach a trustee who could not pay and P"*® "^^^ 

. . -^ "^ haa not 

had not actually received or misapplied any part of the done so. 
trust fund in question. Earl of Aylesford v. Earl Poulett 
[1892], 2 Gh. 60. A trustee who accepts a trust and 
merely neglects it, and allows his co-trustee to have 
sole control, is not dishonest or fraudulent and ought 
not to be punished for the de&ult of his co-trustee (per 
Court of Appeal in In re Smith, Hands v. Andrews 
[1893], 2 Ch. at p. 18). 

The Debtors Act, 1869, has been held by the Court ^rish order, 
of Appeal to extend to an application under 41 Geo. 8, 
c. 90, to commit for disobedience to a decree of the 
Irish Court of Chancery (Ferguson v. Ferguson, L. R. 
10 Ch. 661). 

The Act not expressly mentioning the Crown does Crown not 
not bind the Crown, and therefore does not apply to a th^Act.^ 
Crown debt — whether in respect of costs or otherwise — 
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and the power of imprisonment in respect thereof con* 
tinues {hi re Smith, 2 Ex. D. 47). 

If an arrangement is made after the judgment or order 
for payment, under which its terms are interfered with 
(as by agreeing to take payment by instalments or 
otherwise), without saving the rights under the judg- 
ment or order, the right to a subsequent attachment to 
enforce the judgment or order will be lost (per Bacon,, 
V.C., in Harvey v. HaU, L. R 16 Eq. 824). Shnilarly a 
plaintiff who has levied execution in an action against 
a trustee for a sum admittedly received by him, cannot 
by subsequently getting an order absolute for payment 
of the like sum within a certain time take advantage 
of an attachment under the Debtors Act (Drewitt v. 
Edwards, 26 W. E. 60). 

Default by an administrator in paying over money 
received under a grant subsequently revoked renders 
him liable to attachment. Thus, where letters of ad- 
ministration were granted to a widow upon the sugges- 
tion of her husband's intestacy, and she had received 
thereunder part of his property, and the letters were 
subsequently recalled in an action propounding a will 
of the deceased, and she was ordered to pay the money 
she had received to an administrator pendente lite, which 
order she had not obeyed, it was held by Butt, J., that 
she was not protected by the Debtors Act, 1869, and 
was liable to attachment (Tinnuchi v. Smart, 10 P. D. 
184)- 

An order of the Divorce Court to pay money into 
Court or give a bond as security for a wife's costs is not 
within the benefit of section 4 of the Debtors Act, and 
an attachment can issue for contempt in disobeying the- 
order, but a direction to pay taxed costs is within the^ 
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benefit of the section {Bates v. Batesy 14 P. D. 17, and 
«ee Lynch v. Lynch, 10 P. D. 188). But see Clarke v. 
Clarke [1891], P. 278, where Bates v. Batei was dis- 
tinguished by Sir Francis Jenne. 

A creditor, who has received money from a bankrupt Creditor 
by way of fraudulent preference, and has been ordered jentiy^pre- 
to repay it to the trustee of the bankrupt's estate, is not ^^'^^jj^.^^ 
a person holding money in a fiduciary capacity under 
the 4th section of the Debtors Act, and cannot therefore 
be committed to prison thereunder (Ex parte Hooson, In 
re Chapman and Shaw, L. R. 8 Ch. 281). 

There is no power to commit a trustee in bankruptcy Trustee in 
who having undertaken to pay what was due in the ruptcy. 
bankruptcy from 4;h6 trustee he succeeded, made default 
in so doing {In re Hincks, Ex parte Cuddeford, 45 L. J. 
Bank, 127). 

For the purpose of bringing a trustee within the third ** i^ his 

possession 

exception of section 4 of the Act it must appear that the or under 
money ordered to be paid by him has at some time been tioL"^ 
actually ** in his possession or under his control,** and 
hence no attachment can be issued against a trustee on order to 
an order directing the payment of a sum composed of ^f^dpai 
principal and interest not distinguished, inasmuch as ^^ ^f ' 

teres «« 

the interest might not at any time have been in his 
possession or under his control {MidMeton v. Chichester, 
L. R. 6 Ch. 152 ; In re Hickey, Hickey v. Colmer, 85 W. 
R. 58 ; and see In re Walker, 88 W. R 766). An order 
to deposit bonds or to pay their proceeds if sold, is not 
while the bonds remain unsold an order for payment 
of money within the Act {Linwood v. Andrews, 81 Sol. 
Joum. 410). 

A trustee in liquidation ordered to pay the taxed costs "^^ 
of the solicitor in the liquidation, and the costs of the solicitor in 
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aiiquida- motion npon which the order was made^ cannot on 
default be committed for contempt in disobeying the 
order, as the costs of the motion could not be said to be 
moneys in his hands as a trustee within the Debtors 
Act {Ex parte Sliarp, In re Hind, 87 L. T. 168). 
Executor In In re Woodward (30 Sol. Joum. 758), Stirling, J., 
debt due held that an executor who was a debtor to his testator's 
to*teBtator. ©State, could uot be attached for default in payment of 
the debt. This decision (given in the Vacation) is per- 
haps open to reconsideration (see In re Ilickey, supra). 
Trustee A trustee who was ordered to pay money which he 

to^e^(M)Ter had merely neglected to recover is not within the third 
™®°*^' exception of section 4 of the Act, and cannot be com- 
mitted for default in paying the money {Ferguson v. 
Ferguson, L. E. 10 Ch. 661). 
Or to pay And whcro trustees improperly sold bonds, and were 
bonds im- ^^^^ liable as for a breach of trust, and ordered to make 
properly gjood the value and not the amount thereof received by 

conrerted. ° ^ 

them, and it appeared that the value of the bonds at 

the date of the judgment was greater than at the time 

of their sale, and that the difference between the amount 

produced by the sale and what was ordered to be paid 

had never come into the trustees' hands, Stirling, J., 

upon the ground that part of the mm which the trustees 

had been ordered to pay did not come into their possession, 

and was not under their control, refused with costs a 

motion to attach them {In re Walker, 88 W. E. 766^ 

following North, J., in Cronin v. Twinberrow, 82 SoL 

Joum. 44). 

When a A director of a Company ordered under the 165tb 

f o^m^y section of the Companies Act, 1862 (now repealed, but 

j^'"*!®** re-enacted by section 10 of the Companies Winding-up 

trustee. Act, 1890), to pay the full value of shares received by 
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him from the promoter, upon which no money had 
been paid is not a defaulting trustee, and will not be 
committed {In re Diamond Fuel Co,, Metcalfe's Case, 18 
Gh. D. 815) ; but according to the dictum of the Judge 
(Malins, V.C.) in this case, if a director receives money 
belonging to a Company,. and misappropriates it, '* it is 
perfectly clear he would be liable to be committed " (ib, 
at p. 819). A director of a Joint Stock Company is 
(for some purposes at least) in a fiduciary position 
towards the Company (Colevian's Case, L. B. 6 H. L. 
189). A sale by a promoter to his Company was set 
aside for fraud, and the promoter was ordered to repay 
the purchase-money to the Company ; no part of the 
money was paid, and the Company moved to attach the 
promoter ; it was held by Malins, y.C.,that attachment 
could not issue because the promoter was not under the 
circumstances '^ a trustee or person acting in a fiduciary 
capacity " within the 8rd exception to section 4 of the 
Debtors Act, 1869 {Pliosphate Sewage Co, v, Hartmont, 
25 W. E, 743). 

There is no power to grant an attachment for non- Alimony 
payment of arrears of alimony due under a final order exception, 
of divorce {De Lossy v. De Lossy, 15 P. D. 115). 

Where a trustee has made default in paying a sum inability to 
ordered to be paid, and admitted to have been in his ^cnse. ^^ 
possession, an attachment may be issued against him, 
although he may have spent the money before the order, 
and be unable to pay {MidcUeton v. Chichester, L. B. 6 
Ch. 152). 

A residuary legatee being entitled to a sum of money Order will 

not be 

which the trustee of the will admitted having received, made to 
obtained judgment against the trustee in an action in ^J|ft V 
the Exchequer Division, and levied execution. TheJ°^,P"*°* 

at law. 
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execution did not produce sufficient to satisfy the judg- 
menty and the plaintiff applied for an order on the 
trustee to pay the money within a definite time, in- 
tending on his making default to attach him under 
section 4, sub-section 3, of the Debtors Act ; it was held 
by the Court of Appeal that the order asked for could 
not be obtained after judgment in the Common Law. 
Division (Dremtt v. Edwards, 26 W. R. 60 & 122). 
Order must The Order to be obeyed must specify the amount to be 
amount to pwd. Thus, wherc the order was to pay into Court the 
be paid, proceeds of the testator's estate, which had been realized, 
the amount thereof to be verified by affidavit, it was held 
that no attachment could be issued {In re Spicer, W. N., 
1881, p. 85). 
No default The pcrsou ordered to pay is not in default until the 
service of ^'dcr has been served upon him, if payment is ordered 
order. after Bcrvice of the order (Colverson v. Bloomjield, 29 

Ch. D. 841). 
Honey The Order for payment, or the evidence to support the 

^ture*** °^ application to enforce it, should shew that the money 
mentioned ordered to be paid was of the nature to bring the person 

in acc* 

in default within the exception to the Act {Brexcster v. 

Prior, 3 Times L. E. 590). 

But need To bring a trustee or person acting in a fiduciary 

sole posses- Capacity within the 8rd exception of section 4 of the 

tnwtee.*^* Act, it is not ucccssary that the money should have 

been in his sole possession, or under his sole control. 

Therefore, where a sum of money forming part of the 

assets of a testator's estate was paid into a bank to the 

joint account of two executors with power to one of 

them to draw cheques, and he drew out the money and 

misapplied it, and an order had been made agamst both 

executors for payment of the money into Court, it was 
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held (a&ming the decision of Jessel, M.B.), that the 
other or innocent executor was within the exception, and 
that as he had given his co-executor the opportunity of 
misapplying the money, a writ of attachment must issue 
against him for non-payment (Evans v. Bear, L. R 10 
Ch. 76). This decision was before the Debtors Act, 
1878, giving a discretion to the Court in these matters, 
and it is conceived that the case would not now be 
similarly decided ; see Earl of Aylesford v. Earl Poulett 
[1892], 2 Ch. 60. 

■ 

An action will not lie against a governor of a gaol who No action 
complies with an order of attachment for detaining the govenior of 
prisoner beyond the year mentioned in the Act, as he is ^^^^' 
protected by the exigency of the writ (Greaves v. Keene, 
4 Ex. D. 73). 

Since the Debtors Act, an ordinary litigant will not Kon-paj- 
be committed for not paying costs (Heivitson v. Sherwin, ^gj^ ^o 
L. R 10 Eq. 63) ; and a defendant who has cleared his ground for 
contempt cannot be detained in prison for non-payment 
of the costs of his contempt, but the Court in ordering 
his discharge will make it part of the order that he do 
pay the costs of his contempt and of the motion to dis- 
charge him (Jackson v. Mawby, 1 Ch. D. 86). Nor has 
the Court jurisdiction to commit to prison for default in 
payment of the costs of a motion for attachment (Mickle- 
thwaite v. FletcJier, 27 W. R 793; and see also In re 
Hind, Ex parte Sharpe, 37 L. T. 168). 

Where costs have been occasioned by a solicitor's ^««, if 

occa8ion6d 

misconduct an attachment will go for their non-pay- by aoUci- 
ment (Re Freston, 11 Q. B. D. 545). And in the Queen's ^^l^^t 
Bench Division as part of the punishment for contempt J? ^^\ 
the costs of an application to commit have been ordered order for 
to be paid within a fixed time, and the order for com- hiTbeeii^ 
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directed to mittal directed to go if the costs were not so paid, and 
paying if they were paid, then not to issue {In re Rochester EUc- 
"^^ tion Petition, the '' Times;' 9th December, 1892). This 
decision seems contrary to the principle of Sir George 
Jessel's decision in Micklethwaite v. Fletcher (supra). 
In Chan- It is not the practice (in the Chancery Division at 

eery pay- , 

mentof least) to make payment of the costs of his contempt 

Chancery"* a Condition precedent to the prisoner's discharge (per 

"Edition Chitty, J., in In re Jarvis, W. N., 1886, p. 118). Nor 

precedent is it the practice in the Probate Division to issue 

an attachment for non-payment of costs (Weldon v. 

Weldon, 10 P. D. 72). But in the Queen's Bench 

Division it seems to be the practice to make a prisoner 

who has cleared his contempt pay the costs before 

getting his discharge (per Day, J., in Clarke v. Dyson, 

26 Sol. Jour. 781). This dictum is contrary to the 

established rule in the Chancery Division (see Jackson 

V. Mawby, 1 Ch. D. 86, and In re Jarvis, supra) ; and, 

contrary, it is also submitted to the principle of the 

Debtors Act. The practice in the two Divisions ought 

to be uniform on this subject. 

HuBband Howovcr, notwithstanding the provisions of the 

^tached Debtors Act, a husband is liable to attachment if 

fin^n* he does not find security as ordered for his wife's 

secarity costs of suit, upou the grouud that this is not ** default 

wife's costs in payment of a sum of money " within section 4 of the 

of adivorce ^^^ (^Lynch V. Lynch, 10 P. D. 183 ; approved Bates 

V. Bates, 14 P. D. 17). The principle of these cases 
Bat sembie is difficult to Understand unless the decisions turned 
irippean upou the fact that the persons in default were able 
means to* *^ ^^ *^® required security and obstinately refused 
finTit. to give it. In Clarke v. Clarke [1891], P. 278, Sir F. 

Jeune held that the question of whether the default 
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arose from wilfulness on the husband's part, or from 
inability to pay, must be considered. And in Shine v. 
Shine [1893], P. 289, being satisfied that the respondent 
had the means, and could comply with the order if he 
<;hose, Sir F. Jeune ordered the attachment to go. 

In a case where a prisoner had been committed for A person in 
contempt in interfering with a ward of Court, and had for inter- 
been ordered to be discharged upon payment of certain ^*Jj|Jfj^f ** 
costs, taxed at £279 7«. Id., Bacon, V.C, refused to c^^t win 
discharge him without payment of the costs, although charged on 

he pleaded inability to pay them {S v. L , ^^J,' 

W. N., 1876, p. 220). This decision was afterwards 
affirmed by the Court of Appeal sitting in private (In 
re M., 46 L. J. Ch. 24). In a special contempt of 
that kind the Court would have jurisdiction to fix the 
terms upon which the contemner should be permitted 
to purge his contempt. 

If the debt for the non-payment of which the default- Effect of 
ing trustee is sought to be attached is provable in bank- puptcy^of a 
ruptcy, and the trustee is bankrupt, then, pending the trustee as a 
bankruptcy proceedings, he is not now protected from iromarrest. 
arrest by section 9 of the Bankruptcy Act, 1883 (In re 
Smith, Hands v. Andrews [1893], 2 Ch. 1). 

And in the case of a solicitor making default in pay- PanittTe 
ing money, he has been ordered to pay in his character A^t' '' 
of an officer of the Court, an attachment will issue, by ul^"* 
notwithstanding the bankruptcy (In re Wray, 36 Ch. ^^7 of 
D. 138 ; In re Edye, 89 W. E. 198). 

Upon a consideration of the authorities on this sub- CoMidem- 

- _ tion of the 

ject : Cohliam v. Dalton, L. E. 10 Ch. 655, and In re authorities 
Simes, Simes v. Newberry, 38 W. E. 570, must beg^^ject. 
treated as no longer of binding authority ; it being now 
established that the remedy against the property or 
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person of a debtor, prohibited by section 9 Of the 
Bankruptcy Act, 1888, is in respect of a debt, and 
intended to enforce payment of that debt, whereas the 
remedy by committal or attachment under the Debtors 
Act, 1869, is punishment for an offence. And there- 
fore the prohibition contained in the Act of 1883 does 
not take away the jurisdiction of the Court to order,, 
under section 4, sub-sec. 8, of the Act of 1869, the com- 
mittal or attachment of a defaulting trustee, against 
whom a receiving order in bankruptcy has been made 
(per the Court of Appeal in In re Smith, Hands v. 
Andrews [1898], 2 Ch. 1). 
A person rjij^^ Court of Appeal rcfuscd to interfere with the dis- 
and in crction of Malius, Y.C., who had refused the application 
ducharged of a bankrupt (attached before the bankruptcy and in 
bank- prison) for discharge, giving him leave to renew his 
ruptcy. application after he had passed his final examination 

(Earl of Lewes v. Barnett, 6 Ch. D. 252). 
On bank- The Court of Bankruptcy will not interfere to stay, 
Sg^T; pendiBg the bankruptcy, farther proceedings on an 
fnte^r^* attachment applied for in Chancery, as the jurisdiction 
with. to interfere in bankruptcy is discretionary, unless good 
reason be shewn why it should interfere (In re Mackin- 
tosh, 13 Q. B. D. 235). 
"Persona The words ** persou acting in a fiduciary capacity," as 
fiduciary^ used in the 3rd exception in section 4 of the Act, mean 
(whTare). "* persou who stauds in a fiduciary relation towards 
any other person who may be entitled to call upon him 
to pay, whether such other person is, or is not the 
plaintiff, or one of the plaintiffs in the action in which 
the order for payment has been made " {Marris v. Ingram, 
18 Ch. D. 338). Therefore, a manager of a farm {Marris 
V. Ingram, supra), an agent {Hutchinson v. Ilarmont, 
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W. N., 1877, p. 29), an auctioneer (Crowther v. Elgood^ 
34 Ch. D. 691), a town agent of a country solicitor 
{Litclifield V, Jones, 36 Ch. D. 530), a man who by an 
order of compromise in an action was directed to hold 
a sum on certain trusts (Preston v. Etheriyigton, 37 
Ch. D. 104), and a receiver (In re Gent, Gent-Davis v. 
Harris, 40 Ch. D. 190), who made default in paying 
the amounts found due from them and ordered to be 
paid, have been all held to be within the exception in 
the Act, and liable to be arrested and imprisoned for 
iheir default. An executor or administrator is clearly 
within the exception in the Act (per Kay, J., in In re 
Hickey, Hickey v. Colmer, 85 W. E. 53 ; and see Tinnuchi 
T. Smart, 10 P. D. 184). 

But the remedy under the Act is only applied as Remedy of 
between trustees and cestids que trmtcnt, and not at the applied at 
instance of a mere creditor for whom the person against ^^^^ 
whom he seeks to assert the remedy was in no sense creditor. 
ft trustee (per Kay, J., in In re Firmin, 57 L. T. 45 ; 
and per Cotton, L.J., in Preston v. Etherington, 37 Ch. 
D. at p. 109). Accordingly Chitty, J., has held that one And does 

not apply 

partner receiving money or other assets of the partner- to partner 
ship on account of himself and his co-partner does not ^hiitYe"^ 
receive the money or assets in a fiduciary capacity, and ®^" ^ 
is therefore entitled to the protection of the Debtors Bhip. 
Act, and cannot be attached for not paying the money 
iPiddocke v. Burt [1894], 1 Ch. 343). There is no 
fiduciary relationship between one partner and his 
co-partners (Knox v. Gye, L. R. 5 H. L. 656). 

It need not be stated in the order sought to be ^®f™ ^^ 

, order to 

•enforced that the person ordered to pay is '' a trustee pay m that 
''or person in a fiduciary capacity," or that the ^'sum enforced by 
" is in his possession or under his control ; " but such '^^'f,^ 
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committal matters, if not appearing on the order, should be proved 
•hewn. aliunde on applying to enforce the order; but it is 
desirable that the fact that the trustee is charged or 
ordered to pay by reason of haying had the money in 
his possession or under his control should appear upon 
the face of the judgment or order by which he is ordered 
to pay {Brewster v. Prior, 8 Times L. E. 590). Ordera 
for committal should shew upon their face the ground 
upon which they were issued. Ex parte Van Sandatc 
(1 Phil, at pp. 6-8). 
Inability to The Act was intended for the punishment of fraudulent 

Day no 

ground for trustees, and to deter others, and mere inability to pay 
atuch? ^y * trustee who has committed a fraudulent breach of 
ment. trust is uot a sufficient ground to induce the Court, in 
the exercise of its discretion under the Act, to refuse an 
attachment ; per Kay, J., in In re Knowles (52 L. J. Ch.. 
685, and see Middleton v. Chichester^ L. R 6 Ch. 152). 
No com- Commitment can be ordered only in respect of a 
ordered P^^^ default in payment, and there must not be an 
an'tic? ted ^^*i^iP*tory ordcr for commitment in respect of any 
default in futurc default {Stonor v. Fowle, 13 App. Cas. 20). It 
is not competent for any Court to make an order for 
an attachment or sequestration upon a future or un- 
certain event, so that no writ of attachment or seques- 
tration can be ordered to issue by anticipation on the 
assumption that a sum ordered to be paid or an act 
ordered to be done by a time not then expired will not 
be paid or done — therefore the Court of Appeal varied 
an order which directed payment within four days after 
service of the order, and in default of such payment 
ordered by the same order a sequestration to issue. In re 
Lumley, Ex parte Cathcart (42 W. E. 401). 
Circum- As to who are fraudulent and dishonest persona 
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against whom attaohments ought to issue : see Marris stances in 

wiiich 

V. Ingram (13 Ch, D. 838) ; In re Fresion (11 Q. B. attachment 
D. 545) ; In re Dudley (12 Q, B. D, 44) ; In re Par- ?^^ ^ 
neU (W. N. (1884), p. 172) ; In re Wray (36 Ch. D. 
138); and In re Gent (40 Ch. D. 190). And see 
Treheme v. Dale (27 Ch. D. 66), where the trustee 
told a story (which was disbelieved) of having put 
the trust money in cash in a bag which he lost in a 
restaurant. 

But upon an application for an attachment against a The Court 
defaulting trustee, the Court has jurisdiction to inquire i^toao-^ 
into the circumstances of the case, and where there has J^e drcim- 
been no actual fraud or embezzlement, but merely an stances. 
erroneous application of the trust fund, and it is shewn 
that the debtor has no means of payment, may in the 
exercise of its discretion refuse an application for an 
attachment : Holroyde v. Gamett (20 Ch. D. 532) ; Earl 
of Aylesford v. Earl Potdett [1892], 2 Ch. 60 ; see also 
Barrett v. Hcmimond (10 Ch. D. 285); Street v. Hope 
(noted ih,, at p. 286). But it is not necessary in order 
to obtain an attachment against a defaulting trustee to 
shew that he has been guilty of actual fraud: per 
Cotton and Lopes, L.J J., in Preston v. Etherington (37 
Ch. D. 104). 

The words *' any sum or sums of money ** as used in "Money" 
the Act will include stock, and it has therefore been ^^ ^ 
held, that where a trustee was ordered to transfer a 
fund of Consols admitted to be due from him, and 
subsequently made default, a writ of attachment might 
issue (per James, L.J., in Digby v. Turner (21 W. R 
471). 

If at the time the order was made the person in Defaniting 
default occupied a fiduciary position, the mere fact that may be 
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committed he bas ceased to occupy that position when the applica- 

has ceased . tiou for attachment or committal is made will not pre- 

tru^JJ. vent the order going : In re Strong (82 Ch, D. 342), and 

see In re Gent^ Gent-Davis v. Harris (40 Ch. D. 190). 

The periods for ascertaining whether the person ordered 

to pay holds the necessary fiduciary character are : (1) 

the period when the act was done, or (2) at latest the 

time of making the order : In re Strong (supra) ; see 

also Tinnuchi v. Smart (10 P. D. 184). 

Order An Order of committal for contumaciously refusing to 

panitive 

where con- pay a debt is punitive in its nature {Stonor v. Foivle^ 18 
refSslTu" ^PP- Ca. 20, and In re Watson, Ex parte Jo/iw^on [1898], 
P*y- 1 Q. B. 21) ; and is not merely a remedy for enforcing 

payment of a money demand (Mitchell v. Simpson, 28 

Q. B. D. 878 ; and 25 Q. B. D. 183). 
Married It is couceivcd that by virtue of the Married Women's 

womaa 

trustee, Property Act, 1882, a married woman who is a trustee 
P^nUh. ^ c^Q b^ punished imder sub-section 8 of section 4 of the 
Debtors Act for default, as if she were a feme sole ; for 
the word " contract " as used in the Married Women's 
Property Act, 1882, includes the acceptance of a trust, 
and the provisions of that Act as to liabilities of married 
women are expressly extended to all liabilities by reason 
of any breach of trust committed by any married woman 
being a trustee either before or after her marriage ; see 
the Married Women's Property Act, 1882 (45 & 46 Vict. 
c. 75), sect. 24. But under section 5 of the Debtors 
Act there is no power to commit to prison a married 
woman for her default in paying a sum for which judg- 
ment has been recovered against her by virtue of section 
1, sub-section (2) of the Married Women's Property Act, 
1882 (Scott V. Morley, 20 Q. B. D. 120). 
Order for It was formerly held that an order was necessary for 

discharge. 
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ihe discharge of the prisoner from custody after the 
period of one year mentioned in the Act had expired 
{In re ThomjpsorCs Estate ^ Nalty v, Aylett, 48 L. J. Ch. 
731) ; but now it is the practice to append to all writs 
of attachment issued under section 4 of the Debtors 
Act this note (namely) : " Note — This writ does not Note to 
** authorize an imprisonment for any longer period than i![^uchment 
" one year," — and no order is then necessary for the J{^'^"on*'* 
discharge of the prisoner: (In re Edwards, Brooke y. 
Edwards, 21 Ch. D. 230). It is usual to attach for 
offences within the exceptions of the Debtors Act> but 
if an offender was ordered to be committed, it is assumed 
that the duration of an order of committal would be 
limited in the same way. 

The Judgments Extension Act, 1868 (31 & 32 Vict. Irish 
•c. 64), gives no jurisdiction to commit a judgment iegStered 
debtor to prison under the Debtors Act upon the certifi- '** *^"«^"^* 
cate of a judgment obtained in Ireland and registered 
in England under the former Act, inasmuch as such Committal 
<5ommittal is not a process of execution, and the general of ei!"***** 
words of section 1 of the Judgments Extension Act**®"* 
giving jurisdiction in the English Courts upon such a 
judgment are controlled by section 4 and limited to 
execution under that Act (In re Watson, Ex parte 
Johnson [1893], 1 Q. B. 21). 



ex ecu- 
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CHAPTER VII. 

Imprisonment fob Offences within the Exceptions to 
THE Debtors Act, 1869 — confirmed. 



(Section 4, subsection 4. — Defaults by Solicitors.) 

In the last chapter the cases have been examined in 
which a trustee or person acting in a fiduciary capacity 
may be imprisoned for default in payment of a sum in 
his possession or under his control. It is intended in 
the present chapter to treat of default by a solicitor 
which renders him liable to similar punishment. 
Debtors The 4th sub-section of the 4th section of the Debtors 
8. 4|8ub.' Act, 1869 (on which the position of a solicitor in this 
■• *• respect depends), is in the following terms : — ** Default 

by an attorney or solicitor in payment of costs, when 
ordered to pay costs for misconduct as such, or in pay- 
ment of a sum of money when ordered to pay the same 
in his character of an officer of the Court making the 
order." 
Discretion It was held that under this provision the Court had 
to making ^0 discretion, but must give leave to issue a writ of 
^^"' attachment against an entirely innocent member of a 
firm of solicitors : In re A. and B., Solicitors (W. N., 
1877, p. 207) ; but this was remedied by Mr. Marten's 
Act (namely), the Debtors Act, 1878 (41 & 42 Vict. 
c. 54). 
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No order is now necessary for the discharge at the Discharge 
expiration of the period of one year mentioned in the 
Act of a solicitor imprisoned under this provision. 

A solicitor who has made default in payment of a sum Bank- 
of money due from him in his character of a solicitor^ [dUcitor! 
and. has been adjudicated bankrupt, is not entitled to 
be discharged from custody imder a writ of attachment, 
nor is he protected from arrest : In re Deere (L. E. 10 
Ch. 658) ; In re Wray (36 Ch. D. 138) ; In re Edye (39 
W. E. 198). 

The words *'sum of money" as used in the subsec- "Sum of 



money " 



tion will include stock : Dighy v. Turner (21 W. E. 471) . includes 
Disobedience by a solicitor to an order of Court made J, , ' 

^ Disobedi- 

agamst him as an officer of the Court is a contempt of enceofa 
a criminal nature, and an attachment granted to enforce contempt* 
compliance with the order is process of a punitive and ^*,^t^* 
disciplinary character : In re Freston (11 Q. B. D. 
545) ; In re Dudley (12 Q. B. D. 44) ; In re Strong 
(32 Ch. D. 342) ; In re Wray (36 Ch. D. 138) ; and it And it 
now seems that no appeal lies against any order to^hll^itno 
attach or commit him for such disobedience : O'Shea v. *pp««^- 
O'Shea (15 P. D. 59). The case, however, of a default- 
ing solicitor is certainly capable of being distinguished 
from that of O'Shea v. O'Shea, because the defaulting 
solicitor is committed, partly for the purpose of enforcing 
the order of the Court, and partly to punish him for 
his misconduct ; whereas in the case of O'Shea v. 0*S1iea, 
the committal was simply punitive for the misconduct 
complained of, and nothing else. 

If the defaulter was a solicitor at the date of the Solicitor 
order for payment, he is liable to attachment although brsn" h ^ 
he has ceased to be a solicitor before the attachment is sSl'iJIbie! 
applied for : In re Strong (32 Ch. D. 342). 
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London A soUcitor, the London agent of a country solicitor, 

country made default in payment of a sum ordered to be paid by 
60 icitor. j^£j^ j^ ^^ action for an account of his agency ; North, J., 

held that he was not liable to imprisonment under sub- 
section 4 of section 4 of the Debtors Act, 1869, as a 
solicitor ordered to pay in his capacity of an officer of 
the Court, but that he was liable to imprisonment under 
sub-section 8 of section 4 as a person acting in a 
fiduciary capacity as agent : Litchfield v. Jones (36 Ch. 
D. 530), 
Balance Default by a solicitor in payment of a balance found 
by"«>iicitor ^^^ hoxxi him upou taxation of his bill of costs imder 
ord^"w**° the common order for that purpose, is default in pay- 
taxation is ment of a sum of money ordered to be paid by the 

within 8ub- 

fiection. Solicitor in his character of an officer of the Court, 
within the meaning of the Debtors Act, 1869, s. 4, sub- 
section 4, and an attachment may be issued against him : 
In re Rush (L. R. 9 Eq. 147) ; In re Wldte (19 W. E. 
Also the 89). And where a solicitor was, as such, ordered to 
«ppiiwi- deliver up certain documents and to pay £10 and the 
^'°°- costs of the application, and he had delivered up the 
documents and paid the £10 but not the costs, he was yet 
held, by the Court of Appeal, liable to remain in prison 
under an attachment for default in payment of the costs : 
In re Freston (11 Q. B. D. 545). 
But not But where a solicitor in certain bankruptcy proceed- 
the^costs ^S^ ^^^ b^^^ ordered to refund a small sum paid to 
Table b ^^°^ ^^ cxccss for Certain costs and to pay the costs 
the solid- of the application, and had paid the amount of excess 
officer of of costs as Ordered, but not the costs of the application, 
t e onrt. (jg^y^^ j^ declined to make an order to attach him for 
not paying the costs of the application : Ex parte Byrne, 
In re Apclt (33 Sol. Joum. 866). 
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Lord Eomilly, M.R, indeed, held in In re Barjleld and in re 
Rush (19 W. R. 466), that this fourth exception autho- a/kJ^uaA. 
rized the issuing of an attachment not only against a 
solicitor from whom a balance was found due on a 
taxation of his bill, but also against a client from whom 
a sum was found due on taxation of his solicitor's bill 
if the client was himself a solicitor. But this decision 
must be taken to have been overruled by the decision of 
the Court of Appeal in In re Hope (L. E. 7 Ch. 523), hold- Orer-ruied 
ing, that a solicitor who has been ordered to pay costs j^^pe! ^' 
simply as an unsuccessful litigant, is to be treated in the 
same way as any person in default for non-payment of 
costs, and is not liable to attachment. In In re Hope a 
common order was made against a solicitor for delivery 
of his bill of costs and taxation. He moved to dis- 
charge this order, and his appUcation was dismissed 
with costs. He then appealed, and his appeal was 
also dismissed with costs. And it was held by the 
Court of Appeal (reversing the decision of Lord Eomilly, 
M.E.)} that the non-payment of the costs of the appeal 
was not a default in payment of a sum of money by 
a solicitor as an officer of the Court within the Debtors 
Act, 1869, s. 4, Bub-s. 4, and that an attachment could 
not be issued against him. And see per Hall, Y.C., 
in Tilney v. StansfeU (28 W. E. 682), 

Where a solicitor as a litigant, and not in his Solicitor 
character of solicitor, had by a consent order under- ^king to 
taken to pay certain costs and made default in soP*^^®'**- 
doing, it was held that a writ of attachment for the 
default could not be issued against him {Farley v. 
Buckler, the " Times ^ 30th October, 1893). 

An order was made against A., a solicitor, under the Arrange- 
Debtors Act, for payment of a sum of money by a certain fying 
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tenns of 
order for 
payment 
«xcludes 
power 
of com- 
mittal. 



day, with notice, that in default, his property would be 
liable to sequestration and himself to be arrested and 
committed to prison, and was followed by the issue of 
a Ji, fa,^ under which the Sheriff took possession. An 
arrangement was subsequently made under which the 
Sheriff withdrew from possession, upon an engagement 
by A. to pay the amount, costs, charges, and interest, 
by monthly instalments, and in default that the Sheriff 
should have power to re-enter under the original order 
and proceed with the execution of the warrant as if he 
had not withdrawn from possession. Default having 
been made in payment of the instalments, it was held 
by Bacon, V.G. : That the arrangement for withdrawing 
from possession and payment by instalments was such 
an interference with the terms of the original order that 
A. could not be attached for default: Hai-vey v. HaU 
(L. R. 16 Eq. 824). 
Solicitor Where proceedings in an action had been stayed 
pay*co8ts of aiid the solicitor for the plaintiff ordered to pay the 
and vexa- defendant's costs of it, as between solicitor and client, 
tiouspro- on the ground that the action was frivolous and 

ceedings. 

vexatious, and an abuse of the process of the Court, 
and the solicitor made default in paying such costs. 
Hall, V.C, held that he was liable to be attached for 
their non-payment, and ordered a writ of attachment 
to issue against him, and also ordered him to pay the 
costs, as between solicitor and client, of the application 
and of the writ of attachment, but doubted whether the 
solicitor could be committed until payment of such last- 
mentioned costs : Tilney v. Stansfeld (28 W. R. 682). 
Solicitor The Vice-Chancellor appears to have been right in 
detiUned^ thinking in this case that the solicitor could not be 
for not committed for not paying the costs of the motion for 
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attachment: see In re Hope (L. R 7 Gh. 628); JocA;- costs of 
ion V. Mawby (1 Ch. D. 86) ; Micklethwaite v. Fletcher to commit! 
(27 W. R. 798), and In re Hind, Ex parte Sharpe (37 L. 
T. 168). 

An attorney having brought an action without anysoHdtor 
authority from the plaintiff to do so, was ordered to^^^j^** 
pay the costs of the action, and it was held that his 9^ '^^^^ 

brouffht 

liability to pay such costs was a liability incurred by without 
means of a fraud within the 49th section of the Bank- *"* *^"'^* 
ruptcy Act, 1869 : Jenkyns v. Fereday (L. R 7 C. P. 868). 

A solicitor received on behalf of a client £889, which Order for 
he paid into his account with his own bankers, andj^f."^*^^ 
dealt with as his own money. He afterwards forwarded «>i»citor's 

'^ hands 

to his client £100, and refused to pay the balance on of client's 
the ground that he had a claim against an agent whom ^^^U 
his client had employed to communicate with him. Jy^^^h. 
Application having been made to the Queen's Bench i^ent. 
Division to compel the solicitor to pay the money, the 
matter was referred to a master, who reported that 
the balance was due from the solicitor to his client. 
An order was then made by a Divisional Court, and a 
subsequent order was also made at Chambers that the 
solicitor should pay the balance claimed to his client 
These orders not having been complied with, an order 
for the attachment of the solicitor was made by a 
Judge at Chambers; it was held upon appeal by the 
Court of Appeal (explaining In re BaU, L. R 8 C. P. 
104, and following In re Freston, 11 Q. B. D. 646), that 
the orders for the payment of the balance claimed were 
not merely in the nature of civil process, but were 
orders made against the solicitor as an officer of the 
Court, and that the attachment was properly granted 
{In re Dudley, 12 Q. B. D. 44). 
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Attach- A client obtained judgment against his solicitor for 

Issue ™* a balance of £156, money recovered by the solicitor 

sdidtor ^^^ *^® client. Execution on the judgment proved fruit- 

after jess, the solicitor having assigned all his goods by bill 

recovered of Sale. It was held (overruling Re Corbett Davis, 15 

Imou^V L. T., N. S., 161, 16 W. R 46) that the Court in ita 

jurisdiction over solicitors for breach of their pro- 

fessional duty had power to make an order enforceable 

by attachment for payment of the money, notwith- 

standing that judgment had been obtained against him 

for the amount (In re Grey [1892], 2 Q. B. 440 ; following 

In re Dudley, supra). 

Pending An Order for a writ of attachment against a solicitor 

gammons ^ 

to vary was directed to issue (but to he in the office for a 
of taxuion. fortnight) for disobedience to an order to pay a sum 
consisting partly of taxed costs, although a summons 
to vary the certificate of the result of the taxation had 
been issued, and was pending (In re Fassett, Wells v. 
Dearie, 81 Sol. Journ. 797, affirmed on Appeal, 82 Sol. 
Joum. 129). 
Subsequent rpj^^ Court has jurisdiction to attach a solicitor for 

bank- 
ruptcy of default, in payment of a sum of money which he has 

been ordered to pay in his character of an officer of the 

Court, although he has subsequently become a bankrupt, 

and notwithstanding the provisions of section 9 of the 

Bankruptcy Act, 1888 (In re Wray, 86 Ch. D. 188 ; In 

re Edye, 89 W. R 198). 

Rules of Eules of Court were made on the 7th of January, 

to sec. 4 of 1870, under the Debtors Act, with regard to the working 

Debtors ^j ^j^^ scctions of that Act; but those rules, although 

not expressly repealed, appear to be superseded by the 

Bules of the Supreme Court now in force. 

Form of The Order for payment by the solicitor, or the evidence 
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to sapport any application to enforce it, must shew that order to 
the 4th Bub-section of the Debtors Act applies to the ^^' 
case {Brewster v. Prior ^ 8 Times L. R. 590). 

No order for discharge from custody, after the expira- Order for 
tion of the year mentioned in the Act, is necessary, as 
the writ of attachment, or the order of committal, is now 
expressed, so as not to authorize imprisonment there- 
under for any longer period than one year. 



K 
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CHAPTER Vm. 

Imprisonment fob Offences within the Exceptions 
TO THE Debtors Act, 1869 — continued. 



(Section 6. — Judgment Debtors.) 

The abolition of imprisonment for debt effected by the 
Debtors Act, 1869, is also subject to certain exceptions, 
which are defined by the 6th section of that Act as 
follows : — 
Debtors " Subjcct to the provisioHs hereinafter mentioned, and 
g, 5^ ' ' to the prescribed rules, any Court may commit to prison 
for a term not exceeding six weeks, or until payment 
of the sum due, any person who makes default in pay- 
ment of any debt or instalment of any debt, due from 
him in pursuance of any order or judgment of that or 
any other competent Court. 

" Provided — (1) That the jurisdiction by this section 
given of committing a person to prison shall, in the case 
of any Court other than the Superior Courts of law and 
equity, be exercised only subject to the following re- 
strictions ; that is to say : — 

" (a) Be exercised only by a Judge, or his deputy, and 
by an order made in open Court, and shewing on its face 
the ground on which it is issued. 

" (b) Be exercised only as respects a judgment of a 
Superior Court of law or equity, when «mcA judgment does 
not exceed fifty pounds exclusive of costs. 
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[Repealed by the Bankruptcy Act, 1888, 46 & 47 
Vict. c. 52, 8. 169 ; and sect. 108, sub.-s. 4, 
of the same Act, which expressly gives the 
County Courts jurisdiction although the judg- 
ment exceeds £50, substituted.] 

'' (c) Be exercised only as respects a judgment of 
a County Court by a County Court Judge, or his 
deputy. 

'' (2) That such jurisdiction shall only be exercised 
where it is proved to the satisfaction of the Court that 
the person making default either has, or has had, since 
the date of the order or judgment, the means to pay the 
sum in respect of which he has made default, and has 
refused or neglected, or refuses or neglects, to pay the 
same. 

'' Proof of the means of the person making default 
may be given in such manner as the Court thinks just ; 
and for the purposes of such proof the debtor and any 
witnesses may be summoned and examined on oath, 
ac cording to the prescribed rules. 

'' Any jurisdiction by this section given to the Superior 
Courts may be exercised by a Judge sitting in Chambers, 
or otherwise, in the prescribed manner. 

^* For the purposes of this section any Court may 
direct any debt due from any person, in pursuance of any 
order or judgment of that or any other competent Court, 
to be paid by instalments, and may from time to time 
rescind or vary such order. 

'' Persons committed under this section by a Superior 
Court may be committed to the prison in which they 
would have been confined if arrested on a writ of cwptas 
ad satisfaciendum^ and every order of committal by any 
Superior Court shall, subject to the prescribed rules, be 
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issued, obeyed, and executed in the like manner as such 
writ. 

*' This section, so far as it relates to any County Courts 
shall be deemed to be substituted for sections ninety- 
eight and ninety-nine of the County Court Act, 1846, 
and that Act and the Acts amending the same shall be 
construed accordingly, and shall extend to orders made 
by the County Court with respect to sums due in pur- 
suance of any order or judgment of any Court other than 
a County Court. 

'' No imprisonment under this section shall operate as 
a satisfaction or extinguishment of any debt, or demand, 
or cause of action, or deprive any person of any right to 
take out execution against the lands, goods, or chattels 
of the person imprisoned, in the same manner as if such 
imprisonment had not taken place. 

''Any person imprisoned under this section shall be 

discharged out of custody upon a certificate signed in the 

prescribed manner to the effect that he has satisfied the 

debt, or instalment of a debt, in respect of which he was 

imprisoned, together with the prescribed costs (if any)/' 

Former The powcr Conferred by this section was formerly exer- 

JJ^° cised by the Court of Chancery, subject to certain rules 

obBoietc. contained in a General Order, dated 7th January, 1870 ; 

by the Courts of Law at Westminster under certain 

rules of Michaelmas Term, 1869 ; and by the Probate 

Court imder certain General Rules of 1870. These 

several rules, although not expressly repealed, have been 

virtually repealed, or for practical purposes have become 

Jurisdic- obsolete ; and the jurisdiction of the High Court under 

ferred to this scctiou has uow, by order of the Lord Chancellor, 

^tcy, under sect. 108, sub-sect. 1, of the Bankruptcy Act, 1888, 

been transferred to the Judge and Registrars of the 
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High Court sitting in Bankruptcy ; and it has heen and 
is now provided by Rule 861 of the Bankruptcy Rules, 
1886, that the Comity Court Rules for the time being in 
force as to the committal of judgment debtors shall, with 
any necessary modifications, apply to all Courts exercis- 
ing jurisdiction under sect. 5 of the Debtors Act, 1869. 

Order xxv. of the County Court Rules, 1889, contains County 
the rules regulating the practice with respect to judg- practice 
ment summonses for orders of commitment under sect. 6 ^^^^l^ 
of the Debtors Act, 1869. These rules will be found set ^^^^ 

Act. 

forth, and the practice thereunder stated with forms, in 
the Annual County Courts Practice, by Messrs. Nicol & 
Eeywood. As this practice is peculiar to Bankruptcy and 
the County Courts, and the Supreme Court in the exer- 
cise of its ordinary jurisdiction does not interfere with 
it, these rules and forms are not here set forth ; nor is 
the practice under the 6th section of the Debtors Act 
dealt with ; nor all the cases decided upon that section 
cited. This practice and the decisions under the section 
will be found fully dealt with and collected in the Annual 
County Courts Practice, and in the several works upon 
the practice in Bankruptcy. 

The Debtors Act, 1869, also contains (see Part XL of Prorisioiu 
the Act) various provisions for the punishment criminally let for " 
of fraudulent debtors for various offences specified therein, ^^^^^ 
and which it is thereby enacted shall in some cases be fraudulent 
deemed misdemeanours, and in others felonies ; but these 
matters do not come within the compass of this work. 

A debtor is entitled to be heard upon the question of Debtor 
his ability to pay, and therefore when on a judgment heard as to 
summons a County Court Judge in the absence of the ^ •^"**^ 
debtor through ill-health (of which there was a medical 
certificate which had been unquestioned) had made an 
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order for his committal for non-payment, a prohibition 

was granted by the Divisional Court : Pitcher v. Bourn 

(10 Times L. E. 245). 
Appeal in An appeal from an order of the Judge having juris- 
niptcj to diction in bankruptcy respecting the commitment of a 
Appeal, judgment debtor, must be made to the Court of Appeal 

and not to the Divisional Court (Genese v. Lascelles, 18 

Q. B. D. 901). 
Order with- An Order for payment may be obtained without proof 
of meana. of mcaus (DiUon V. Cunninghamey L. R. 8 Ex. 28). 
Married A married woman restrained from anticipation cannot 
ItrSned'^ be Committed for non-payment of a debt and costs if 
^auon**^^* the only evidence of her ability to pay is that she has 
cannot bo rcccivcd iucomc of property which she is restrained 
" from anticipating (Draycott v. Harrison, 17 Q. B. D* 

147). 
What are Costs which the debtor has been ordered to pay by 
wfthin Act. *^^® Court constitute a debt within the Act (Hemtson v. 
^«*"- Sherwhi, L. R. 10 Eq. 58), as do arrears of alimony 

(Linton v. Linton, 15 Q. B. D. 289). 
County Where the High Court has simply made an order for 

enforcing the payment of costs, or given judgment for payment of 
^en^°°^ a sum of money, a County Court can enforce the order 

or judgment by directing payment by instalments. But 

if the High Court has already made such an order, it 

cannot be varied or rescinded by the County Court (Be 

Ives, ex parte Addington, 16 Q. B. D. 665). 
Amount of The amount of the debt is immaterial if the debtor 
Material" has the means of paying (Be Imperial Credit Association, 

Leivis's Case, 42 L. J. Ch. 879). 
Court of As a general rule the Court of Appeal will not inter- 
aiow to fere where the Judge has been satisfied of the debtor's 

abiUty to pay (Esdaile v. Visser, 13 Ch. D. 421 ; Harper 
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V. Scriingeour, 5 C. P. D. 866) ; but if satisfied upon as to means 
fresh evidence that he has no means, his discharge may 
be ordered (Chard v. Jervis, 9 Q. B. D. 178). 

It is not necessary that the debtor should have had Not 
means to pay the whole of the debt (Ex parte Fryer, In IT^e^ 
re Fryer, 17 Q. B. D. 718) ; or that the " means to pay " "^Zxlhe 
should have been derived from earnings (Ex parte Koster, <J«^t- 
In re Park, 14 Q. B. D. 697). 

An anticipatory order for committal in respect of Order to 
future default in payment of instalments is invalid ; but respect of 
an order of commitment m respect of past defaults, JS**"^ 
coupled mth a direction that the warrant should be 
suspended if the debtor pays instalments of a fixed 
amount for the future, is valid (Stonor v. Foivle, 13 App. 
Ca. 20). 

It has been stated that the recent Commission of Period of 
Inquiry into the Administration of the Debtors Actto^lTre- 
has decided to report that in future no order of com- J^^/^ 
mittal ought to be made under sect. 5 of the Act for a ^^eks. 
longer period than three weeks, in place of the six 
weeks mentioned in the Act as the maximum period; 
thus reducing the period by one half. 
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CHAPTER IX. 

Procedubb and Practice upon applying for Committal 

OR Attachment for Contempt. 

Practice in In here coDsidering the procedure and practice of the 
Office not Court in cases of contempt it is not proposed to deal 
dealt with, ^^j^ jj^^ practice of the Crown Office in such cases, but 

only with the practice of the High Court with regard 
thereto in the exercise of its ordinary cwil jurisdiction. 
The jurisdiction dealt with in the Crown Office is in its 
nature criminal. Attachments only issue from the 
Crown Office when they arise out of the Crown Side 
proceedings, to which Order 44 of the B. S. C. does not 
apply. As to the practice of the Crown Office in cases 
of attachment, see the Practice on the Crown Side by 
Short and Mellor, chap. xiv. 
Contempt FoT coutempt of Court by any person perpetrated 
Co^^itJif before the Court itself, the offender maybe ordered to 
pnnished j^^ forthwith remoYcd by the ushers, or other officers, 
from the Court, or may be then and there fined in such 
an amount as the presiding Judges or Judge may think 
proper, or may be ordered to stand committed to prison 
for such a period as the presiding Judges or Judge may 
see fit to direct ; or, in an extreme case, may be ordered 
to be both fined and imprisoned if thought necessary. 
He may also be ordered to find sureties for good 
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behaviour. An order for removal from the Court when 
pronounced is forthwith acted upon and enforced, and 
need not be drawn up. 

An order or warrant for fine or imprisonment (or for Bench 
both) for the offence, is at once drawn up — if it be for a warrant, 
fine, the fine is thereby ordered to be forthwith paid by 
the offender into the Exchequer, and the payment can 
be enforced as a Crown debt — ^if it be for imprisonment, 
the offender is then and there arrested by the tipstaff, or 
other officer in attendance upon the Court, and forthwith 
conveyed to prison by virtue of the order. As to the 
office of tipstaff, see G. v. L. [1891], 8 Ch. note (1), Tipsuff. 
p. 128. See Forms at end of Appendix A. 

Where the Court itself takes notice of a contempt Proceeding 
in the absence of the contemnor, he will be ordered to court itself 
attend the Court personally, and to shew cause why he ^^t^.* . 
should not stand committed for his contempt : Ma/rtifCs 
Case (2 Buss & M. 674). And see the form of order 
made in that case, merely ordering payment by him of 
the costs upon the humble submission of the contemnor, 
who was Mayor of Great Yarmouth. 

There must not be imparted into proceedings for con- strict 
tempt any matter not strictly evidence against thcorij^p^ 
person sought to be punished, nor ought the Judge to ™^**^- 
permit any such matter to be laid before him {In re a 
special Reference from the Bahama Islands [1893], A. C. 
188). 

At the expiration of the period mentioned in the order Discharge 
for the imprisonment of the offender he will be dis- from^ ^^ 
charged from custody without any order for the purpose ; '*"'^"' 
but if no period for the imprisonment is mentioned in 
the order (as in In re Evans^ Evans v. Noton^ W. N., 
1898, p. 82); or if it is desired to obtain a discharge from 
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custody before the expiration of the period mentioned, 

an application for discharge from custody should be 

made to the Court or Judge by whom the committal 

was ordered, on behalf of the person in custody, who 

will not be discharged from custody without making his 

humble submission and apology to the offended Court 

or Judge ; and if the health of the person in custody is 

suffering by the confinement the application for release 

Forms should be supported by evidence to that effect. Forms 

fpom^cusT of notices of motion for discharge from custody will be 

*<^y- found in Appendix B. 

Remedy by It would sccm that a pcrsou committed (if the com- 

corpus. mittal was right in law) would have no remedy by writ 

of habeas corpus, because the order of committal would 

be a good answer to the writ upon its return. However, 

if the commitment is bad in law, or even in form, the 

prisoner may be discharged upon habeas corpus. Ham- 

mond V. HoweU (1 Mod. 184). A writ of habeas corpus 

was applied for unsuccessfully in Ex parte Fernandez 

(10 C. B., N. S., 8). See also In re Clarke (11 L. J. 

Q. B. 75). 

When In all cases of contempt, except such as are per- 

appHcation pctratcd iu the face of the Court or against the Court, 

menr^*'^' *^® offender can only be committed to prison, or other- 

necessary. ^so puuished for the offcucc, upon an application 

made to the Court for the purpose, after due notice 

thereof. 

Corpora- In the case of a Corporation disobeying an order of 

punfshed *^o Court, the remedy is by writ of sequestration against 

by seques- ^u the property and effects of the Corporation ; or by 

attachment against the directors or other officers thereof 

privy to the contempt. Leave to issue a sequestration 

or attachment must be obtained from the Court or a 
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Judge (R. S. C, Order xlii., rule 81), and such leave 
must be applied for upon notice in the usual way. 

Sequestration was ordered to issue where a Corpora- injunctiont 
tion disobeyed an injunction restraining them from against 
causing or permitting sewage to pass through drains J?J^"' 
under their control into a river (Spokes v. Banbury Board sequestra- 
of Health, L. R 1 Eq. 42, and cf. cases cited Seton 5th 
ed-, 638-4). 

But directors, managers, or other officers of a Corpora- Liability of 
tion privy to or aiding or abetting a contempt by such &c., for 
Corporation may be made responsible therefor ; Ex parte corM^a-*^^ 
Oreen & Others, In re Press Association (7 Times L. R. t»on- 
411 ; Lewis v. Pontypridd, &c., Co., 11 Times L. R. 208). 

A writ of sequestration would seem to issue without Sequestra- 
leave against individuals to enforce orders; except, inX 
perhaps, orders to do or abstain from doing any act ^^^ *' 
other than the payment of money (see R S. C, Order 
XLn., rule 6), '' Sequestration unquestionably was and 
'' is a process to punish contempt. Sequestration was 
" issued to compel a man formerly to put in an answer 
" and the like, and sequestration also went to compel 
''(in the words of Lord Hardwicke) a defendant to 
*' perform a duty such as the payment of money, and 
'' such of course as the payment of money into Court " 
(per Chitty, J., in Pratt v. Inman, 48 Ch. D. at p. 179). 

The death of a person does not discharge a sequestra- ^^th of 
tion issued against him where it has issued to compel against 
the performance of a duty by such person, and in that ^quMtra- 
case the proceedings under the writ of sequestration ^^''^ *"^«<^- 
may be continued against the legal personal representa- 
tive of such person; but where it issues merely to 
compel an answer death discharges the writ (Hyde v. 
GreenhiU, 1 Dick. 106, and Pratt v. Inman, supra). In Successive 
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writ* of se- the cEse of a judgment debtor being a married woman 
not to issue possessed of property the income of which she is 
mailed restrained from anticipating, successive writs of seques- 
woman tratiou will not be ordered to issue, as a subsequent 

restrained * 

fromantici- writ will not affect anything which the first does not 

^ ^^^' aflfect {In re LumUy, Ex parte CatJicart [1894], 3 Ch. 
185). 

Sequestra- Scquestration is not an execution in either form or 

execution, substaucc ; it is founded on default of performance of 
the decree of the Court, and does not give any right 
in the funds levied to the person at whose instance it is 
sued out (Brune v. Robinson, 7 Ir. Eq. R 188). 

Writ The writ operates in rem and not in personam (Tatham 

in rem, v« Parker, 1 Sm. & Q. 506). 

Effect of Sequestration dates from the time of the issue of the 

AAA T1 AAt I*A^ 

tion. writ (Burdett v. Rockley, 1 Vem. 58). A purchaser for 
value without notice of a chose in action would how- 
ever not be deprived of priority merely by the issue of 
the writ (Ex parte Nelson, Re Hoare, 14 Ch. D. 41 ; 
Daniel Ch. Practice, 6th ed., 918). 
Pronerty The following classos of property have been held 
sequestra- liable to sequcstratious. Bents and profits of real 
estate (Hyde v. GreenhiU, Dick. 107); all personal 
estate (ib.); a rent-charge (Wilson y. Metcalfe, 1 Beav. 
268); choses in action (ib.), dividends accrued at the 
date of the judgment to which a married woman 
restrained from anticipation is entitled (Claydon v. 
Finch, L. B. 15 Eq. 266 ; In re Inimley, Ex parte Hood 
Barrs [1894], 8 Ch. 188 ; Bryant v. BuU, 10 Ch. D. 158 ; 
Hood Barrs v. Cathcart [1894], 2 Q. B. 559) ; but not 
future dividends (Hyde v. Hyde, 13 P. D. 166); it extends 
to pensions for past services (Dent v. Dent, 1 P. & M. 
866 ; WiUcock v. Terrell, 8 Ex. D. 823) ; and to a sum 
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received in commutation of a pension {Crowe v. Price, 
22 Q. B. D. 429) ; but not to the salary of an equerry 
{Fenton v. Lowther, 1 Cox, 815) ; or the pay or half-pay 
of an officer (Apthorpe v. Apthorpe, 85 W. R 728 ; Birch 
v. Birch, 8 P. D. 168). And see also on this subject 
Seton, 5th ed., pp. 895-6. 

Sequestrators may break open doors in discharge of Powen of 
their office (Lowten v. Mayor of Colchester, 2 Mer. 895) ; ^^ ^' 
and if keys are denied them, may be allowed to open 
boxes that are locked (Lord Pelham v. Ducheis of New- 
castle, 8 Swan. 290 n.). It has been doubted whether 
the books and papers of a Corporation could be seized 
by sequestrators upon mesne process {Lowten v. Mayor 
of Colchester, supra). Where goods are taken upon 
mesne process they are only taken as a pledge to 
prevent the person from enjoying them till he has 
purged his contempt It is doubtful if a sale can take 
place of goods thus taken, except for the purpose of 
paying expenses {Hales v. Shaftoe, 1 Yes. Jun. 86). 

Sequestrators who take upon themselves without leave seques- 
to remove or sell goods taken, may be liable to be^^"^^ 
attached {Desbrow v. Croinmie, Bunb. 272). 

Application for leave to sell should be made to the Leare to 
Court by motion or summons upon notice {MitcheU v. t^*o "fi 
Draper, 9 Ves. 208). If service is impossible, e.g. if 
the party has gone out of the jurisdiction, the appli- 
cation may be made ex parte {Re Rush, 18 W. R. 
417). 

Where lands have been taken authority to let the Authority 
property may be given {Neale v. Bealing, 8 Swan. 804 n.); [J!,^^*^'J 
but not if the sequestration issued upon mesne process ^^^ ^'^^^ 
{Ray V. , ib. 806 n.). 

For form of writ of sequestration, see Form in Forms. 
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Appendix B. ; and for forms of orders for sequestration, 
see Seton, Sth ed., 892). 
Leave must Formerly a writ of attachment might, in certain 

be obtained . ., , x i i_ a ?i. ^ ij i 

to issue cases, issue without leave, but now no wnt of attach- 

attoch-^ ment can be issued without the leave of the Court or 

ment. a Judge applied for on notice to the party against whom 

the attachment is sought (R S. C, Order xliv., rule 2). 

The former practice of applying for leave in certain 

cases to issue the writ ex parte is abolished. 

Appiica- An application to commit, whether in the Chancery 

«)mmit Division or the Queen's Bench Division, should be 

should be made by motion in open Court and not in Chambers. 

to Court. "^ ^ 

In Chan- I* ^^^ ^^^^ decided by the Court of Appeal that in 
ceryappli- jjiq Chaucery Division an application for leave to issue 
attachment a Writ of attachment is not properly made by summons 
inCouit. in Chambers, but should be made in open Court by 
motion {Davis v. Gabnoye, 89 Ch. D. 822, approved 
Re B. 40 W. E. 369). Under the Companies Winding- 
up Bules, 1892, B. 8, sub-sect, (d) applications for the 
committal of any person to prison for contempt must 
be heard before the Judge in open Court. 
But the The rule of the High Court that applications to 
be made'in imprisou should be made to the Court is not an absolute 
Chambers. ^^^ ^^ ^^ ^^ deprive a Judgc of jurisdiction (Judicature 

Act, 1878, sect. 89) to make the order in Chambers, 
but any order for imprisonment should be made by the 
Judge personally: per North, J., in Davis v. OcUmoye 
(4jO Ch. D. 865). However, Bacon, V.C, held (In re 
KnighU W. N., 1888, p. 162) that an order for attach- 
ment will not be made in Chambers ; it is therefore safer 
in the Chancery Division to apply by motion in Court 
for leave to issue a writ of attachment. 
Practice in In the Queen*s Bench and Probate Divisions, the 
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practice prevails of applying upon Bummons in Chambers Queen's 
for leave to issue a writ of attachment ; but the summons Probate 
cannot be heard by a Master in the Queen's Bench ^*^"***P*- 
Division, or by a Begistrar in the Probate Division: 
B. S. C, Order liv., rule 12, sub-sec. (a). The practice 
of applying in the Queen's Bench Division in Chambers 
for a writ of attachment, appears to be founded only upon 
the case of Salm Kyrburg v. Posnanski (13 Q. B. D. 218) 
(decided by Grove, J., and Huddleston, B. ; Day, J., dis- 
senting) ; followed, to some extent, by Huddleston, B., 
and Wills, J., in AimteU v. Lesser (16 Q. B. D. 187). 

In all cases of importance (whatever the Division), in im- 
the best course is to apply by motion to the Court, notice ?^appii. 
of which has been duly served, for leave to issue a writ *^f***V\ , 

■^ shonld be 

of attachment. to Court. 

Great care should be observed in drawing up andPrecau- 

• ^ . t r f t f 1 1*1 tions to be 

serving any judgment or order for disobedience to which observed in 
it is intended to make an application to commit, or for an2^*rfin^ 
attachment, or for a sequestration against a Corporation. <»^«'- 
The judgment or order should clearly state or define 
the act to be done or prohibited, and in the case of 
a sum of money or stock to be paid or transferred, the 
amount should be mentioned, which should not be made 
to consist of any sum (such as interest, &c.) for the 
non-payment of which the person in default cannot 
be imprisoned, and it should be stated whether the 
amount is cash or stock, and a time should be fixed 
by the judgment or order for the payment or for the 
doing any other act (B. S. C, Order xli., rule 5). It is 
not, however, necessary in the case of an order to pay 
costs to limit a time within which the costs must be paid 
before getting leave to issue a sequestration to enforce 
their payment (In re Lnimley, 42 W. E, 401). The 
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judgment or order, moreover, should be served before the 
fixed time expires, for otherwise subsequent proceedings 
for attachment or committal could not be taken : Duffidd 
V. Elwes (2 Beav. 268) ; Adkins v. Bliss (2 De G. & J. 
286) ; and in order to avoid any risk of failure on this 
ground there should be inserted in the judgment or 
order after the words fixing the time, the words '' or sub- 
sequently within four days after service of this order.'* 
But if not served within the time fixed a supplemental 
order extending the time can be got : Needham v. Need- 
ham (1 Hare, 688); Treherne v. Dale (27 Ch. D. 66). 
But if the original order has been made by consent, 
an order enlarging the time for doing the act therein 
mentioned can only be got by consent also : per North, J., 
in Australasian, dtc, Company v. Walter (W. N., 1891, 
p. 170). It is doubtful whether '^forthwith" is a 
sufficient expression of time ; Lord Bomilly, M.B., held 
that it was: Thomas v. Nokes (L. B. 6 Eq. 521); but 
Jessel, M.B., in the Court of Appeal, doubted it : see 
Oilbert v. Endean (9 Ch. D. at p. 266). There can be 
no default until the order is served where it directs 
payment after its service : Colverson v. Bhomfield (29 
Ch. D. 841). 
Serrice of The judgment or order should be served on the party 
or order, personally : In re Cunningham (65 L. T. 766) ; except in 
the case of an order for interrogatories or discovery or 
inspection, which is sufficiently served if served on the 
solicitor of the party against whom it is made (R S. C, 
Order xxxi., rule 22), or for production and inspection : 
Joy V. Hadley (22 Ch. D. 571). After service of the order 
it is no excuse for the party served to plead ignorance of 
its contents because he did not read it : In re Witten (4 
Sabsti- Times L. B. 36). If it be made to appear to a Court or 
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a Judge that prompt personal service of the judgment tuted 
or order cannot be effected, the Court or Judge may 
make an order for substituted or other service of the 
order, or for the substitution of notice of the order for 
service thereof (R. 3. C, Order lxvii., rule 6). Sub- 
stituted service may be directed of an order enforceable 
by attachment as well as of any other order: Whyte 
Melville v. IVliyte Melville (4 Times L. R 491). 

Where any person is by any judgment or order Not aeces- 
directed to pay any money, or to deliver up or transfer aimami 
any property real or personal to another, it shall not be J^ij"^* 
necessary to make any demand thereof ; but the person 
so directed shall be bound to obey such judgment or 
order upon being duly served with the same, without 
demand (K. S. C, Order xlii., rule 1). 

In order to obtain leave for substituted service of an Substi- 
order it should be shewn that the person to be served is yice when 
purposely keeping out of the way, and that ineffectual ^'"^^**^* 
attempts have been made to personally serve the order : 
In re Lloyd (10 Beav. 451) ; Boby v. Scholes (1 W. R. 
118); Skegg v. Simpson (2 De G. & S. 454); and see 
In re Steele (28 Sol. Journ. 906). But if the order has 
come to the knowledge of the offender it may perhaps 
be enforced without personal or other service : Alleri v. 
AUen (10 P. D. 187) ; Eyde v. Hyde (13 P. D. 166). 

Upon the copy of the judgment or order served must lador^- 
be indorsed the following memorandum, viz. : — " If you, wJer.*^** 
the within-named A. B., neglect to obey this judgment 
(or order) by the time therein limited, you will be 
liable to process of execution for the purpose of com- 
pelling you to obey the same judgment (or order)." — 
(R. S. C, Order xli«, rule 5; and see Appendix B., 
No. 2). This rule is not confined to cases in which 
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personal service of the order is required, but extends 
to cases where service may be effected on a solicitor: 
Hampden v. Wallis (26 Ch. D. at p. 758) ; but the memo- 
randum need not be indorsed upon copies served of 
judgments or orders merely prohibitive : Selom v. Croy- 
don Local Board (68 L. T. 209, Hudson v. Walker, W. N., 
1894, 180), nor need it be indorsed upon the copy served 
of an order merely extending the time for doing an act 
already ordered to be done : Treherne v. Dale (27 Ch. D. 
66) ; the indorsement is sufficient, although not in the 
words given by the rulOi if it be to the same effect: 
Treherne v. Dale (supra). The proceedings for attach- 
ment or committal will fail for want of this indorsement 
on the copy judgment, or order served: Hampden v. 
Wallis (26 Ch. D. 746, In re Bristow, 66 L. T. 60, and 
Pace V. Pace, 67 L. T, 883). A citation issued to bring 
in a probate should have the memorandum indorsed if 
it is desired to enforce the citation by attachment (Evans 
V. Evans, 67 L. T. 719). And see Shurrock v. LiUie (4 
Times L. B. 855) where an attachment was set aside 
with costs because (inter alia) this memorandum had 
not been indorsed on the copy order served. The 
affidavit of service of the order must prove that the 
memorandum was endorsed, Stockton, &c., Co, v. Gaston 
[1895], 1 Q. B. 458 ; W. N., 1895, p. 10. 
Production The duplicate order (the original is now filed, R S. C, 
cateTrder Order LxiL, rule 2) should be shewn at the time of the 
sendM. ^^ service, but, except in the case of an order for attach- 
ment, it is not necessary to regular service that the 
duplicate order be shewn if an office copy be exhibited 
(E. S. C, Order Lxvn., rule 1). A form of affidavit 
of service will be found in Appendix B. An exact copy 
of the judgment or order in all its material particulars 
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must be given to the person served, or the service will 
be ineffectual, and no proceedings thereon for attach- 
ment can be taken {In re Holt, 11 Ch. D. 168). 

In order to justify committal for breach of an injunc- Notice of 
tion it is not necessary that the order granting the without 
injunction should have been served upon the party **'^].j^^ 
against whom the injunction has been granted, if it be jn case of 

iDjimctioii. 

proved that he had notice of the order aliunde (Kimpton 
V. Eve, 2 V. & B. 350), and knew that it was intended 
to be enforced; and this rule is not limited to cases 
in which a breach is committed before there has been 
time to get the order drawn up and entered ; but delay 
in endeavouring to complete and serve the order may 
justify the assumption that it has been abandoned, and 
the Court will not in such a case treat the defendant 
as in contempt for a breach, although he was present 
in Court upon the hearing of the motion (Van Sandau 
V. Rose, 2 J. & W. 264 ; James v. Downes, 18 Ves. 522 ; 
United Telephone Company v. Dale, 25 Ch. D. 778). ^^ 
Thus, if the party against whom the injunction is sought 
be present in Court when the order is pronounced, or 
when the motion is made, though he leave before the 
order is pronounced {Osborne v. Tennant, 14 Ves. 186 ; 
Kimpton v. Eve, supra), or if he consent to the order, 
or have notice of it by telegram or reports in news- 
papers or otherwise {Kivipton v. Eve, supra ; Ex parte 
Langley, 18 Ch. D. 110; Avory v. Andrews, 30 W. E. 
564 ; United Telephone Company v. Dale, supra), it will 
be sufficient, and the party disregarding the injunction 
will be liable to committal, although the order granting 
it has not been drawn up or served, provided there has 
been no great delay in endeavouring to get it drawn up 
and served. 
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Notice of 
motion to 
commit 
must be 
personally 
served. 



Substi- 
tuted 
serrice of 
notice of 
motion to 
commit. 



If the application be to commit for disobedience to 
the judgment or order, the notice of motion to commit 
must be personally served {Angerstein v. IInnt^ 6 Yes. 
488 ; Ellcrton v. Thirsk, 1 J. & W. 876 ; Ho2)e v. Carncfjie, 
L. E. 7 Eq, 254; Nelson v. Worasam^ 25 L. J. Notes 
of Ca. 151, and W. N., 1890, p. 216). And see 
Mander v. Falckc [1891], 3 Ch. 488, where Kekewicb, 
J., finally decided (following StirliDg, J.) that a notice 
of motion to commit must be personally served. Ap- 
pearing upon the motion, and at once taking objection 
to the regularity of the service, is not a waiver of the 
irregularity, and committal will not be ordered (EUerton 
V. Thirsk, Nelson v. Worssam, and Mander v. Falckc, 
supra); but the objection may be waived by appearing 
and consenting to an adjournment of the application 
without then and there taking it, and it will then 
be too late to take the objection upon the adjourned 
hearing (In re Alcock, 1 C. P. D. 68); or by appearing 
and not taking the objection {Trehcrnc v. Dale, 27 Ch. 
D. 66). But when all reasonable efforts to effect per- 
sonal service of a notice of motion to commit have been 
made and failed, the Court can and ought to grant an 
order for substituted service of a notice of motion to 
commit {per Kekewicb, J., in Mander v. Falckc, 35 SoL 
Journ., 697, and see lie Liixmore, W. N., 1888, p. 63)i 
The order for substituted service is made ex parte 
(hi re a Solicitor, W. N., 1892, p. 22). Service of an 
order to shew cause why a person should not be ordered 
to stand committed by leaving the same at his dwelling- 
house was directed to be good service, and subsequently 
the person was ordered to stand committed upon an 
affidavit of service of the order by throwing it into hi» 
dwelling-house (Williams v. Johns, 1 Mer. 303). 
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If the application be for leave to issue a writ of Notice of 
attachment for disobedience to a judgment or order attachment 
it seems that the notice of motion need not be person- ^^n^iy^ 
ally served, but is sufficiently served if served upon"'^«**- 
the solicitor on the record of the party in default 
{Browning v. SaW/t, 6 Ch. D. 511; Joy v. Iladley, 22 
Ch. D. 571 ; Be Davis, W. N., 1887, p. 252), or by 
leaving the same at the residence of the party con- 
cerned {In re a Solicitor, 14 Ch. D. 152, and sub. nom. 
In re Ryan, 28 W. E. 529), or if his private residence 
cannot be found, then at his place of business {Tilney 
v. Stansfeld, 28 W. E. 582). An order may if necessary Order for 
be got for substituted service of a notice of motion to Mrrice." ^ 
attach {Iloivarth v. Ilowarth, 11 P. D. 95). If the party 
in default has not entered an appearance at the Central when no 
Office, the notice of motion for leave to issue a writ entere?"*^* 
of attachment against him is sufficiently served by^®*^!^^^^ 
filing it with the proper officer pursuant to Order ^« fii«<*« 
Lxvii., rule 4 {In re Morris, Morris v. Fowler, 44 Ch. 
D. 151, approved by the Court of Appeal in In re Evans, 
Evans v. Noton [1893], 1 Ch. 252). But where the But when 

address 

plaintiff evidently knew where to find the defendant, known it 

the Court declined to issue an attachment against the ler?ed. 

defendant on the mere filing of the notice of motion, 

but required personal service of it {In re Bassett, Bassett 

V. Bassett [1894], 8 Ch. 179). In Mann v. Perry 

<50 L. J. Ch. 251), Bacon, V.C., declined to order 

a writ of attachment to issue without personal service 

of the notice of motion, or without some evidence of 

a reason for not effecting such service. The Court Court maj 

may, if it thinks fit, insist upon personal service ofj^Jgton**' 

a notice of motion for leave to issue a writ of attach- ^S^^^ 

service. 

ment being effected where there is no difficulty about 
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personal service {Ilowarth v. Howarth, 11 P. D. 95 ; 
When re- Re Bossett, Bassett V. Bassett [1894], 8 Ch. 179). Where 
not a party the attachment is asked against some one who is not 
serrice**"' * party to the action, there the service must be per- 
ahoaidbe gonal, as he has no solicitor upon the record (j^er 

Cotton, L.J., in Howarth v. Howarth, 11 P. D. at p. 99). 
Practice as It is Submitted that the practice as to the service 
should be of uoticcs of motiou to commit, or for leave to issue 
uniform * ^^^* ^^ attachment, ought to be made (as far as 
whether it possible) Uniform, and that Mr. Registrar Lavie draws 

be com- . , 

mittai or the proper line in his Memorandum (see Appendix A.)> 

nient. whcn he says that the practice of permitting the service 

of notice of applications for leave to issue writs of 

attachment on the solicitor of the party to be attached 

should be limited to cases where the writ of attachment 

would, before the Judicature Act, have issued without 

leave, and that in all other cases (whether committal 

or attachment) the service of notice of the application 

should be personal. 

Notice of A notice of motion for attachment must state in 

comroittaf general terms the grounds of the application (B. S. C, 

l'o!i***^^'* Order lii., rule 4). A notice of motion for leave to 

ment must ' ' 

state issue a writ of attachment which does not state the 

grounds of 

appiicaUon. grouuds for the motion is irregular, and the motion 
will be refused (Taylor v. Roe, 68 L, T. 213, W. 
N., 1898, p. 14). The same rule has always been 
applied to notices of motion to commit. It is, at any 
rate, convenient that the rules of practice applying to 
attachment and committal should be as far as possible 
the same. Where an order has been made for payment 
of a specified sum by a specified time, a notice of motion 
to attach " for default in obeying " the order was held 
by the Court of Appeal to sufficient!}' state the grounda 
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of the application within the rule (Treherne v. Dale^ 
27 Ch. D. 66). 

If a motion for attachment is founded on evidence by Copies of 
afiSdavit, a copy of any afl5davit intended to be used must jf ^Jjl^rt 
be served with the notice of motion (R, S. C, Order Lii., ^^^}^ 
rule 4). It would seem that this rule applies to a notice of 
motion to commit (Litchfield y. Jones, 25 Ch. D. 64). "° ^^ 
It is certainly safer on applying to commit to serve 
copies of the evidence with the notice of motion. And 
it is the safest course to specify in the notice of motion 
itself the evidence intended to be used to support it, 
In re Dunning, Sturgeon v. Lawrence (W. N., 1894, p. 
140). It seems that the service of the evidence is suf- 
ficient if it is served two clear days before the return of 
the notice of motion, although not with it (Hampden v. 
Wallis, 26 Ch. D. 746 ; but see Petty v. Daniel, 84 Ch. D. 
172). It is doubtful whether the rule as to serving the 
evidence applies to copies of affidavits relating to pro- 
cedure, e.g, affidavits of service of the order, &c. (Whit- 
hum V. Whitham, W. N., 1886, p. 176 ; Schirges v. 
Schirges, ib. 1886, p. 85 ; In re Lysaght, ib. 1887, p. 23 ; 
Evans v. Evans, 67 L. T. 719), or whether the rule 
extends to copies of exhibits (In re Ilutchings, W. N., 
1887, p. 254). In In re a Solicitor (W. N., 1898, p. 188), 
Stirling, J., made an order to commit a solicitor not 
appearing, and who had not been served with a copy 
of the affidavit proving service on him of the order not 
obeyed. But in In re Dunning, Sturgeon v. Lawrence 
(W. N., 1894, p. 140), where the defendant appeared 
and took the objection, Kekewich, J. (following In re 
Lysaght, supra), held that an affidavit proving service 
of the order must be served with a notice of motion 
to attach; as an order cannot be enforced until it is 
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served. The evidence served with the notice of motion 
should be sufficient to establish at least a prima 
facte case for committal or attachment, and if it does 
not, it is conceived that the application must fail, 
and that leave to supplement the evidence would not 
be given. It is irregular not to serve with a notice of 
motion for attachment copies of the affidavits intended 
to be used on the motion, and the copy affidavits and 
the notice of motion should be served together, and if 
not served personally they should be served at the 
address for service (Petty v. Daniel, 34 Ch. D. 172). A 
motion for leave to issue a writ of attachment was 
refused with costs on the ground that no affidavits had 
been served with the notice of motion, and that the 
notice of motion did not state the grounds for the 
motion (Taylor v. Hoe, 68 L. T. 218, W. N., 1898, p. 14). 
The service of the affidavits may be waived ; the mere 
fact of failure to serve copies of the affidavits is not 
necessarily and in all circumstances fatal to the applica- 
tion : per Court of Appeal, in licndcll v. Grundy ([1895], 
1 Q. B. 16). 

The affidavits must be regularly sworn. Where the 
affidavits in support of a motion to commit had been 
sworn before a country solicitor who was the " corre- 
spondent " of the plaintiff*s London solicitor (in disregard 
of Order xxxviil, rule 16, of E. S. C.) the affidavits 
were held to be insufficient and ordered off the file, and 
a new notice of motion had to be served (Parkinson v. 
Crawshay, W. N., 1894, p. 85). 

Care should be observed in settling, serving, and pro- 
ceeding upon a notice of motion to commit, or for leave 
to issue a writ of attachment, because the Court is 
** jealous of the personal freedom of the subjects of the 
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*" Crown" {j)er Stuart, V,C., in Hope v. Carnegie^ L. R proceed- 
7 Eq. at p. 260) ; and where the liberty of the subject committal 
is in question, always requires the utmost strictness in ^^nt!**^^' 
procedure (see Hinde v. Blake, 5 Beav. 431 ; In re Holt, 
11 Gh. D. 168) ; applications affecting the liberty of the 
"Subject are matters strictissimi juris (per Kekemch, J. , 
in Tai/lor v. Roe, 68 L. T. 218, W. N., 1893, p. 14) ; and 
although an irregularity in the course of proceedings for 
attachment or committal does not render the proceedings 
void, and the Court has power (R. S. C, Order lxx., 
rule 1) to condone the irregularity {Petty v. Daniel, Condoning 
34 Ch. D. 172), yet slips in the practice, where theunt"*^"' 
liberty of the subject is concerned, are seldom allowed 
by the Court to be got rid of under this power, and in 
many cases delay and expense have been incurred and 
even justice defeated, by slips and irregularity in the 
practice. A direct non-compliance with the rules of 
practice as to committal and attachment ought not to 
be condoned by the Court ; and it would seem that the 
rule of Petty v. Daniel {supra) ought only to be applied 
'where the person is (as was the case there) already in 
prison, and is seeking to get his release on the ground 
of an irregularity in the proceedings under which he 
got there. But in a proper case, and for the purpose of 
justice, and where valid reasons are given for it, an 
irregularity may be condoned {Taylor v. lioe, supra), 
or not permitted to be insisted upon : Rendell v. Grundy 
([1895], 1 Q. B. 16). 

It is much better for suitors that there should be no Then 
variation in the practice as to committal and attach- no^yaria- 
ment {2>cr Kekewich, J., in In re Dunning, Sturgeon v**',^^^^^* 
Laxcrence, W. N., 1894, p. 140). 

The notice of motion should be entitled in the cause Porm of 
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notice of with regard to which the contempt has arisen, and it 

committal is Convenient and proper to so entitle it where the 

ment!**^^ application is directed against a stranger to the cause ; 

in which case it should also be entitled in the matter 

When it Of the particular application {In re Clements, 46 L. J. 

intituled in Ch. at p. 381 ; O'Shea v. 0*Shea and PameU, Ex parte 

IJpKi r«o/ii/, 15 P. D. 69) ; and, perhaps, the notice of motion 

ought then to be filed and dealt with as an originating 

Two clear application. Unless the Court or Judge gives special 

between Icave to the Contrary, there must be at least two clear 

return! ^^ ^ays between the service of the notice of motion and the 

day named in it for the hearing of the motion (R S. C, 

Short Order lii., rule 5). Short notice of motion may be 

in*!)tion. served upon leave given for the purpose, but such leave 

is seldom if ever obtained in cases involving the liberty 

of the subject ; and it is submitted that it ought not to 

be given in such cases unless it can be shewn (and 

it seldom can be) that without it justice would be 

defeated. 

Forms in Forms of noticcs of motion to commit, or for leave to 

Appendix. ^ ^ ' 

issue a writ of attachment, or for committal or leave 
to issue writ of attachment in the alternative, or for 
leave to issue a writ of sequestration (in the case of a 
Corporation), will be found in Appendix B. 
Notice of The notice of motion should ask for such further or 

motion 

should asic other order, as the circumstances of the case may 
relief!"^'* require — "To express the extent of the prayer for 
general relief, I have often heard it said figuratively 
that it is the next best prayer after the Lord's Prayer, 
and that under it you may obtain any relief the case 
made on the pleadings and proofs will warrant '* ( j>er 
Lord Keeper Northington in Manaton v. Molesworth, 
1 Eden, at p. 26). Although by B. S. C, Order xx.. 
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rale 6, the claim for general relief need not now be 
made in any statement of claim, it is still useful in a 
notice of motion ; in practice it has been found to work 
well to have it there. The Court of Appeal has given 
relief not specifically asked by a notice of appeal under 
the alternative words " such an order as the Court may 
think right to give " (see Midwinter v. Midivinter, 40 W. 
R. at p. 84). 

The rules of practice which apply to an application Appiica- 
for leave to issue a writ of attachment apply also to an rinew*writ 
application fot leave to renew the issue of such a writ <^^ *"*«*»- 
(Taylor v. Eoe, W. N., 1893, p. 14, 68 L. T. 218). 

The affidavits to support the application should Evidence in 
clearly prove the grounds upon which it is sought tOmou^n!*^* 
commit or attach, or to sequestrate the property of the J^ gJ^J^^^ 
respondent to the motion. A form of afl5davit to sup- evidence, 
port the motion will be found in Appendix £. If 
the offence be default in obeying an order for the 
payment into Court of any cash, or for the transfer 
into Court of any stock, or for the deposit in Court of 
any deeds or documents, the default should be proved 
by the certificate of default of the proper officer of the 
Court (DanielVs Chan. Prac. 6th ed., p. 880, and per 
Cotton, L J., in Treheme v. Dale, 27 Ch. D. at pp. 69-70). 
But any objection on this subject is disposed of by 
appearing and not disputing the fact of non-payment 
(per Baggallay and Cotton, L.JJ., in Treheme v. Dale 
(supra). The Court could, it is assumed, inform itself of 
the alleged default by inquiry of its officers as to how 
the facts stood with respect to it. There must not be 
imported into the case any matter not evidence against 
the party proceeded against (In re a Special Reference 
from the Bahama Islands [1893], A. C. 138). 
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Evidence as If the application be grounded on the non-payment 

matter of money within the exceptions to the Debtors Act there 

excepaons* should (unless the order for payment states it as a fact) 

Debto 8 ^^ evidence to shew that the money in question is of a 

Act. character to bring the matter within one or other of 

those exceptions. This may be proved by the old 

evidence in the cause, or by new evidence entered into 

on the application to imprison, or by a chief clerk's 

certificate in the cause, or even (it has been said) by the 

production of the notes of evidence taken in the cause 

by an official referee. If the offence be for disobedience 

to a judgment or order, there should also be an affidavit 

proving due service of the judgment or order. The 

person sought to be committed has the right to see and 

answer the applicant's evidence in reply {Dodge v. Brown, 

24 Sol. Journ. 108). 

Practice In the Chancery Division the motion is moved before 

Chancery, the Judge to whosc Gourt the matter is attached, upon 

Bench'*and * ^0*101^ ^^.y, according to the seniority of the counsel 

Probate moviug in the ordinary way ; but in the Queen's Bench 

and Probate Divisions, the motion is entered in a list 

and comes on in its turn (unless for some reason it is 

marked ''urgent'*) before the Court appointed to hear 

Orders such motious. Upou hearing the motion the Court has 

appiica" *^® widest discretion to deal with it as it may think fit ; 

tions to either to make the order asked, or to adjourn the appli- 

commit, J rf fir 

cation on terms, or to give time for payment, or to order 
payment by instalments (in cases of contempt founded 
upon non-payment of money), or merely to order pay- 
ment of the costs of the motion (which may be given 
between solicitor and client) without other punishment, 
or to accept an apology, or to dispose of the application 
in such other manner as may seem just. 
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In the case of an order for sequestration against Sequestra- 
Corporations its operation is generally suspended for a 
period to enable the corporation to do the required act. 
It is conceived that after proceeding to enforce a 
judgment or order against any person by the issue 
of a writ of sequestration it is not competent sub- 
sequently to seek to enforce the same judgment or 
order against such person by committal or attachment, 
and that the proceedings by sequestration from their 
peculiar nature exhaust the remedy. However, a writ 
of attachment may be issued concurrently with a writ 
of sequesti'ation by way of double execution {Crone v. 
O'Dell, 2 MolL 344). 

It is an answer to the motion (where no direct con- Wairer 
tempt of Court is in question) that the party complain- rnswer^to 
ing of the contempt has waived it (DanielVs Chan. Prac, ^Jj*''^^^" 
6th ed., p. 908), as by agreeing to take by instalments 
the money ordered to be paid in a lump sum, or by 
giving time for payment without reserving his rights, 
or otherwise. But waiver only applies where the 
contempt has arisen from breach of an order made in 
favour of any party — not, of course, to contempts of 
the Court itself. 

If an order is made on the motion, the respondent Cosu oC 
to the motion is usually ordered to pay the costs of tuL'^' 
and incident to the application, including (in the case 
of attachment or sequestration) those of issuing and 
executing the writ of attachment or sequestration. The 
Court will sometimes give to the party moving by way of 
indemnity, costs as between solicitor and client, instead 
of or in addition to committing the respondent (per Court 
of Appeal in Plating Company v. Farquharson, 17 Ch. 
D. at p. 57 ; and see Steele v. Hutchings, W. N., 1879, 
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p. 18), but costs as between solicitor and client cannot, 
if the motion fails, be given to the respondent {Plating 
Company v. Farquharson, svjtra). The motion may be 
ordered to stand over with liberty to renew it if the 
costs be not paid {Steele v. Hutchinga, supra); but (as 
has been already shewn) the respondent cannot be 
imprisoned until the costs be paid, nor can he be 
committed for non-payment of such costs where no 
order is made except that he do pay them {Mickle- 
thwaite v. Fletcher, 27 W. E. 793). 
Appeal lies An appeal lies from an order that the respondent do 
givbg"^ ^^ pay tbe costs of the application, as it amounts to an 
*®**?. *^V^® adjudication of contempt and misconduct (Pri^i v. Cor- 
coran, 2 Ch. D. 69 ; Stevens v. Metropolitan District Rail- 
Cogtsjtivcn irai/ Company, 29 Ch. D. 60). If the application fails 
p?ic»nt iV^" it '^ill 1^® refused with costs ; but it ia not usual to give 
application ^Qgjg '^herc it fails upon a technical objection and not 

Iftl 18* 

on the merits. It is both usual and proper to give 

costs against an unsuccessful applicant ; for the extreme 

course of applying to commit or attach should not be 

resorted to unless the circumstances of the case justify it. 

Conditional Lcavc may be given to issue a writ of attachment 

^^T\tia^ conditionally, as on not paying by instalments {Blade v. 

issue. Gray, 6 Jur. 587) ; but it is not the practice to make a 

conditional order of committal. 
Forms. Porms of orders for committal and of writs of attach- 

ment and sequestration will be found in Appendix B. 
Order to An Order for committal is bad if it does not specify 
shouTd* i^ what particulars the person committed has been guilty 
specify the of contempt, 80 as to enable him to purge it {Reg, v. 

contempt. 

County Court Judge of Larnbeth, 86 W. R 475). The 
order for commitment when drawn up should shew on its 
face the ground on which it is issued; but this does 
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not apply to the minute of the order made in the Court 
"book before drawing it up {Harris v. Slater, 21 Q. B. D. 
859). 

In case of committal, the order is lodged with the tip- Enforcing 

order and 

staff or other proper officer of the Court, who may at issuing 
once arrest the offender thereon. When arrested, the ^" 
prisoner is usually conveyed to HoUoway Prison. In 
the case of a writ of attachment, the writ is sued out 
in the same way as any other writ of execution, and 
lodged with the Sheriff ; the offender is arrested under 
it by the Sheriff, and is then lodged in the proper gaol 
of the bailiwick in which he may happen to be taken. 
In the case of a writ of sequestration against a Cor- 
poration, this writ is also sued out in the same way 
as an ordinary writ of execution, and directed to not 
less than four commissioners who execute the same. 

A writ of attachment should not be enforced after Writ not 
notice that the contempt in respect of which it was contempt 
ordered to issue has been cleared (Gay v. Hancock, 66 ^ "'"^' 
L. T. 726). 

It is no objection to the issue of a writ of attachment, Wnt of 
that another similar writ has previously issued against mem after 
the same party which has not been acted on (Andretcs v. ^^^^^ ^^^ 
Walton, 1 Phill. 619). 

In a case of contempt in not complying with an order Breaking 
to deliver over deeds, it has been held that the officer doon^to 
charged with the execution of the writ may break open "^t°of 
the outer door of the party's house in order to execute it *tt*«h- 

ment. 

'{Harvey v. Harvey, 26 Ch. D. 644). And it seems that in 
all cases where the order for a committal or for a writ of 
attachment is made by reason of any wilful contempt or 
contempt criminal in its nature (and not merely as a 
•civil process to enforce a judgment in favour of a party), 
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the officer charged with the execution of the writ may, 

if necessary for the purpose of executing it^ break open 

the outer door of the house of the person to be arrested 

(Brigg's Case, 1 Roll. Rep. 836 ; Burdett v. Abbot, 14 

East, 1, and 157--8). As to arrest on process of a 

punitive and disciplinary character, see In re Frcston 

(11 Q. B. D. 545). The Sheriff may not break any man's 

house to take execution unless in the Queen's case or 

for contempt {Semaynes Case, Cro. Eliz. 909). It would 

seem» therefore, that the outer door can only be broken 

in cases of contempts criminal or wilful in their nature^ 

and the punishment for which is disciplinary. 

Delay in There should not be unnecessary delay after obtaining 

attach- the order for leave to issue it in issuing a writ of attach- 

orfer fbr**^ meut. Where the order was more than a year old the 

its issue, iggue of a writ of attachment thereunder was refused 

without an affidavit explaining the delay, and shewing 

that the applicant was not in fault {Kemp v. Abraham, 

22nd June, 1888, Lavie Reg. fo. 81). 

Payment of In some cascs of moving to commit, the payment of 

costs in 

some cases costs will be the Only penalty imposed (as in Littler v. 

Simcnr' Thomson, 2 Beav. 129; and Foster v. Neicnes, the 

inflicte«L a Times,*' 5th February, 1894, where an apology was 

made); but the Court discourages motions to commit 

where only costs are really sought (Plating Company v. 

Farquliarson, 17 Ch. D. 49). 

Impolitic The respondent to a motion to commit should be care- 

too^trenu- ful not to aggravate his offence by unduly resisting the 

r'ncatron fl-Pplication made against him. Thus in Felkin v. Lord 

to commit Herbert (12 W. R. 241), pending proceedings in the suit 

nicai or relating to an open ditch at Sheerness (which in conse- 

grounds quence of the litigation was known as " The Chancery 

theM^as ^^*®^ '*)* ^^ article appeared in a public paper holding 
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up to ignominy witnesses who had made affidavits^ and been an 
reflecting on parties to the suit. On motion by the de- tempt. ^° 
Pendant to commit Mr. Bigg, the proprietor and pub- 
lisher of the paper, Kindersley, V.C., held the publi- 
cation was a contempt, and made an order for the 
committal of Mr. Bigg. This case is instructive as 
illustrating the circumstances under which the Court 
committed the offender instead of merely ordering him 
(as in Littler v. Thomson^ 2 Beav. 129) to pay the costs 
of the proceedings. His Honour's observations on this 
point are reported as follows (12 W. B. p. 243) : " There oiwerTa- 
*' being no doubt about the contempt, how was it to be K^ndew- 
" visited ? It was always a disagreeable office to have ^^{^^^{l 
''to commit a party to prison; but the Court must not, 
" therefore, shrink from it, if justice required it, in order 
*^ to hold him up as a warning to others ; and His Honour 
'' had no alternative in this case but to commit him. His 
'' Honour had the less hesitation in doing so from the 
'^ course he had pursued; he had either been unfor- 
"tunately advised, or having received good advice had 
not thought fit to follow it. Instead of doing what 
any reasonable man would have done, and any legal 
"adviser would have counselled, making an affidavit 
''expressing regret and to propitiate the Court, he had 
vindicated the truth of part of the statements, and 
instructed counsel to argue that there was no con- 
'' tempt and he had a right to publish the article ; and 
"if the Court thought there was a contempt, then he 
""would express his regret, which was, of course, no 
" expression of regret at all. He must be committed to 
** prison, where no doubt he would do that which would 
"enable the Court to discharge him at the earliest 
"" possible moment, which His Honour need not say he 

M 
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" should only be too happy to do, having no personal 
** feeling on the subject." 
Good policy It is to be observed also that in Wellby v. Stilt 

to apolo" 

gize. (66 L. T. 528) two persons who would not apologize 
for their alleged offence were ordered to be committed 
and to pay the costs ; whereas for a somewhat similar 
and perhaps worse offence a contemnor who at once 
apologized was only fined £25 and ordered to pay the 
costs {Reg. v- Barnardo, the " Times;' 29th Nov., 1892)- 
And in EusaeU v. Russell (11 Times L. B. 88) an editor 
who at once apologized for a contempt of a serious^ 
character was let off with a fine of £50 and costs in lien 
of imprisonment. 
Memoran- Upou the practicc as to committal and attachment, the 
the practice Toadcr is referred to the valuable memorandum upon the 
RegUtrar s^'^J®^^* prepared by G. Lavie, Esq., one of the Registrars 
Lavie. of the Supreme Court, at the suggestion of one of the 
learned Judges of the High Court, and which, by the 
courtesy of Mr. Registrar Lavie, the author has been per* 
mitted to reproduce in Appendix A. This memorandum 
was cited to and accepted by the Court of Appeal as an 
authority on the practice {In re Evans, Evans v. Noton 
[1898], 1 Ch. at p. 259). 
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CHAPTEE X. 

The Writ of Ne Exeat Eegno, and Arrest of 
Defendants under sect. 6 of the Debtors Act, 
1869, AND of Contributoribs under sect. 118 OF 
Companies Act, 1862, and Committal for Per- 
jury. 

In addition to the cases in which the object of im- Power to 
prisonment is either to enforce obedience to the orders amst of 
of the Court or to punish disobedience to, or contempt P*™*™ ^^^ 
of the Court or its commands, the Judges of the High tempt 
Court of Justice have power, under certain circum- 
stances, to order the arrest and imprisonment of per- 
sons who have neither treated the Court with disrespect, 
nor disobeyed or threatened to disobey its orders. 

It sometimes happens (e.g. where a plaintiff is unable Plaintiff in 
to establish his case except upon the admissions of his ^^a^^ 
adversary) that a defendant may by leaving the country, Jj^f '^;^ 
and so putting himself beyond the jurisdiction of theo^tofthe 

conntry. 

English Courts, seriously prejudice or perhaps altogether 
defeat a just claim. 

To prevent such a miscarriage of justice, suitors in the writ of 
High Court of Chancery could for many years before the JI^^^ 
coming into operation of the Judicature Act, 1873, apply 
for and in a proper case obtain a writ called a writ of ne 
exeat regno, addressed to the Sheriff of the county where 
the party named therein was supposed to be residing, 
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and commanding him to cause such party to come before 

him and give sufficient bail in the sum indorsed on the 

writ, that he would not go or attempt to go into parts 

beyond the seas without leave of the Court, and on his 

refusal or neglect to comply with this demand to commit 

him to prison. 

Origindiy This Writ, which issued only out of the Court of 

rogatire Chancery or the Court of Exchequer on its equity side (so 

long as it had an equitable jurisdiction), was originally 

a high prerogative writ by which the Crown was enabled 

to prevent any of its subjects from leaving the country 

when their services were required in it. The writ was 

subsequently applied to cases between subjects, and the 

principles which guided the Court in directing or refusing 

its issue became by degrees clearly defined, so that Lord 

Eldon says in Boehm v. Wood (T. & R., at p. 843) : 

'' This Court, if not bound ex debito jiistitiee, is bound in 

the exercise of a sound discretion to grant the writ if the 

case be a case in which the writ ought to be granted." 

Fresent Under the present practice the writ is issued out of 

jirac ice. ^^^ Chauccry Division of the High Court of Justice, and 

in order to obtain it the applicant must shew (1) that 

the circumstances are such that the Court of Chancery 

would have granted the writ, and (2) that the case is one 

which falls within section 6 of the Debtors Act, 1869 

(per the Court of Appeal in Drover v. Beyer, 13 Ch. D. 

242). " Under the present practice the writ of ne exeat 

regno is not to be issued except in cases which come 

within the provisions of section 6 of the Debtors Act, 

1869 " {per Jessel, M.R., in the Court below in Drover 

V. Beyer, ib. at p. 243). 

Od what In order to obtain the writ from the Court of Chancery 

gwilled!!* ^^^ applicant was obliged to satisfy the Court : — 
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First, that an equitable debt was due to him from the Equitable 

debt. 

party against whom the writ was applied for {Boehm v. 
Woody T. & B., at p. 348). A legal debt was not sufficient 

(Jackson y. Peine, 10 Yes. 164 ; Gardner v. , 15 Yes. 

444), though in cases where the Court of Chancery had 
co-ordinate jurisdiction with the Common Law Courts — 
particularly where an account or the specific perform- 
ance of a contract to purchase real estate was sought by 
a vendor — the writ was issued (Boehm v. Wood, supra ; 
Jones V. Sampson, 8 Yes. 598) ; but in the latter class of 
cases, only where the Court could see that specific per- 
formance of the contract must or in all probability would 
be decreed (Moi^ris v. McNeil, 2 Buss. 604, and see 
liaynes v. Wyse, 2 Mer. 472). The equitable debt may 
be proved either by the evidence of the applicant or by 
the admissions of the party against whom the writ is 
asked (Roddam v. Hetherington, 5 Yes. 91). 

Secondly, that the debt was payable in pnesenti. Presently 
and not on a future day (Whitehouse v. Partridge, 3 
Swan, at p. 877, and ^^er Fry, L.J., in Colverson v. 
Bhonifield, 29 Ch. D., at p. 343). However, in IVliite- 
house V. Partridge, Lord Eldon says (p. 375) : "If the 
Court having granted time for payment of money is 
satisfied before the time arrives that the party is going 
abroad to prevent payment of the money, it will un- 
doubtedly interpose." In Sobey v. Sobey (L. E. 15 Eq. 
200), a defendant, having by his answer admitted a 
sum of £600 to be due from him, was by the decree 
in the suit (which was made 4th December, 1872), 
ordered to pay that amount into the bank on or before 
the first day of Hilary Term, 1873. A writ of ne exeat 
was obtained against the defendant on 14th December, 
. 1872, and he having been arrested thereunder, moved 



166 CONTEMPT OF COURT. 

. that the writ might be discharged on the ground {inter 
alia) that until the day for payment fixed by the decree 
had arrived, the money was not due and payable, and 
therefore that the issue of the writ was irregular. But 
Bacon, Y.C., held that as the defendant had by his 
answer admitted that the money was due from him, the 
fact that the Court had extended the time for payment 
could not alter his liability to pay, and refused the 
application. The Yice-Ghancellor distinguished the case 
of an extension of time voluntarily granted by the 
creditor from the one before him ; in the former case, 
as appears from Lord Eldon's observations in TJliite- 
liouse V. Partridge (supra), the writ could not be issued 
until the extended time had expired. 
Ofascer- Thirdly, ** There must be a debt in respect of which 
amount, the Gourt can see its way to direct what sum shall be 
marked upon the writ " (Boehm v. Wood, T. & B., at 
p. 844), or, in other words, the applicant, or some 
person on his behalf, must be able to swear posi- 
Except in tively to the amount of the debt ; there being an 
aocount. exception to this rule where an account was sought, 
as it was in such cases considered sufficient for the 
applicant to swear to his belief as to the balance due 
to him (Rico v. Gtialtier, 8 Atk. 501 ; Flack v. Holm, 

1 J. & W. 405 ; Boehm v. Wood, T. & B., at p. 844). 
Limited to Fourthly, the applicant's claim must have been pecu- 

pecnniary 

demands, niary ; an application for the writ, in order to enforce 
an agreement to give a bill of exchange to secure the 
debt of a third person, was refused (Blaydes v. Calvert, 

2 J. & W. 211). Whether the writ would be issued 
simply to enforce the payment of costs seems doubtful 
(Ooodvmn v. Sayers, 5 Mad. 471 ; Stewart v. Stewart, 1 
Ball & Beattie, 73). 
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The writ may be granted in a proper case at theinAvhat 
instance of one defendant against a co-defendant (Sohey ^^7" 
V. Sohey f L. B. 15 Eq. 200, and Lee* v. Patterson ^ 7 
€h. D. 866), and against a person who is going abroad 
in the course of his ordinary business {Stewart v. 
OraJiam, 19 Yes. 813) ; nor is the fact that the person, 
against whom the writ is asked, has property other 
than that which is the subject-matter of the suit, any 
ground for refusing the writ, for non constat, that he 
will have that or indeed any property when the suit 
is tried (Boehm v. Wood, T. & R, at p. 838). ^Vhere the 
applicant was himself resident abroad the Court refused 
to issue the writ {Hyde v. miitjield, 19 Yes. 842) ; and 
a temporary residence in this country will not put the 
applicant in any better position (Smith v. Nethersole, 
2 R & M. 450), if it be colourable only and for the 
purpose of obtaining the writ : secus, where it is bond 
jftde (per Fry, J., in Lees v. Patterson, 7 Ch. D., at 
p. 869). 

The writ, under the present practice, is applied for Present 
on motion ex parte, either before or after service of the ^^^ *** 
writ of summons (Dan. Ch. Pr. 6th ed. 1658), and the 
application must be supported by an affidavit shewing 
that the case falls within the rules above laid down. 
The applicant must also satisfy the Court that the 
party against whom the application is made intends to 
go abroad, and this must be shewn either by deposing to 
facts, which are evidence of an intention to do so, as in 
Sobey v. Sobey (L. R 15 Eq. 200), or by setting out in the 
affidavit declarations of intention, such as threats or 
statements of such intention (Knight v. Watts, 2 Coop., 
temp. Cottenham, 257). A statement of belief that a 
party intends to go abroad without setting out the 
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circumstaDces upon which such belief is founded, is not 
sufficient, Perry v. Dorset (19 W. R. 1048), where 
Romilly, M.E., dissented from Iliissell v. Ashhy (5 Ves. 
96), in which case Lord Loughborough took the opposite 
view* And see Darley v. Nicholson (1 Dr. & War. 66), 
In addition to this, it must, since the Judicature Act, 
1873, came into operation, be shewn (unless the action 
is for a penalty, or a sum in the nature of a penalty, 
other than a penalty in respect of any contract) that 
the applicant will be materially prejudiced in the pro- 
secution of his claim by the absence from England of 
the person against whom he is seeking to issue the 
writ {per Jessel, M.R., in Drover v. Beyer ^ 13 Ch» 
D., at p. 243). The writ, when issued, is directed to 
the Sheriff of the county in which the person against 
whom it is issued is supposed to be, and the amount 
for which the party is to give security must be written 
m words on the back. A form of writ of ne exeat rcgno^ 
will be found in Appendix B. 
Under- When the writ is granted the party obtaining it is 

damagoi! almost invariably required to give an undertaking in 
damages (1 Seton, 5th ed., 451), and where it is obtained 
at the instance of an infant or a lunatic, the under- 
taking must be given by the next friend or committee 
as the case may be. 
Duties of The Sheriff, when the writ has been delivered to him. 

Sheriff. - , . 

must forthwith arrest the party named therein, and 
keep him in custody until he has either executed a 
bond with two sureties, of whose sufficiency the Sheriff 
is satisfied, conditioned in double the sum marked on 
the writ that he '' will not go, or attempt to go, into 
parts beyond the seas without leave " of the Court (see 
Dan. Ch. Prac, 6th ed., p. 1657). It appears from what 
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was done in Boehin v. Wood, that the Sheriff may, if 
he please, take a deposit of the sum endorsed on the 
writ instead of exacting security (T. & B., at p. 887). 
After he has executed the writ the Sheriff must (as 
directed by the writ itself) return it, together with a 
certificate of its execution, into the High Court of 
Justice. 
The order directing the writ to issue may, like all i>wciiarge 

. . of order 

other ex parte orders, be dischai'ged by motion on notice directinjr 
given by the person affected thereby, if he can show usut.^^ 
that the writ was obtained by misrepresentation or 
suppression of material facts ; or that the facts deposed 
to by or on behalf of the applicant (even if true) did not 
justify its issue, or by adducing evidence in contradic- 
tion of that upon which the order was made. The bare 
denial, by the party moving to discharge, of any inten- 
tion to go abroad is not sufficient (Amainck v. Barklay, 
8 Ves., at p. 597 ; Whitehouse v. Partridge, 8 Swan., 
at pp. 874-5). He must adduce evidence in corrobora- 
tion of such denial. The Court will then (if it be of 
opinion that the order cannot be supported) discharge 
it, with or without costs, and may, if it thinks fit (where 
an undertaking in damages has been given), order 
an enquiry as to the damage sustained by its issue : 
General Insurance Company *' Helvetia** v. Kiihner 
(W. N., 1875, p. 88), where this course was taken 
by Hall, Y.C., who came to the conclusion that the 
evidence on which the order had been made was 
altogether untrustworthy. See also Sichell v. Raphael 
(4 L. T., N. S., 114). 

Any application to discharge the order should beAppHca- 
made promptly, and where a party who had been be made 
arrested on a writ of ne exeat made no complaint till p"^™p* ^- 
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the trial of the action^ that the writ had been irregularly 
issued, it was held by Fry, J., that the irregularity (if 
any) had been waived, and that the defendant could not 
recover damages for his arrest {Lees v. Patterson, 7 Ch. 
D. 866). See also on this point, Jackson v. Petrie (10 
Yes., at p. 166). 
Terras on The party arrested will be discharged upon payment 
prisoner ^^^^ Court of the amouut marked on the writ {Evans v. 
discharged. Evans, 1 Ves. Jun. 96 ; Dick v. Swinton, 1 V. & B. 878), 
or upon his giving satisfactory security {Sohey v. Sohey, 
L. E. 15 Eq. 200), or, semhle, on his becoming bankrupt 
(see James v. North, 5 Jur., N. S., 84, where the defendant 
had taken the benefit of the Insolvent Debtors Acts). 
Where a defendant had been discharged on the ground 
that the writ had been irregularly issued, he was 
restrained from bringing an action for false imprison- 
ment against the party who had obtained the ^t 
{Darley v. Nicholson, 2 Dr. & War. 86). It must, how- 
ever, be remembered that so long as the order remains 
undischarged, it cannot be disregarded, and, therefore, 
if the party who has given security that he will not go 
abroad chooses to leave the country without the leave 
of the Court, for any purpose whatever, his sureties 
may be called upon to pay the sum named in their 
bond {Utten v. Utteri, 1 Mer. 51). For form of notice of 
motion to discharge the order granting a writ of ne exeat, 
see Appendix B. 
Power to By section 118 of the Companies Act, 1862, " The 
absconding Court may at any time before or after it has made an 
tor*^imder ^^^^^ ^^^ winding up a company, upon proof being given 
the Com- that there is probable cause for believing that any con- 
1862, * tributory to such company is about to quit the United 
Kingdom, or otherwise abscond, or to remove or conceal 
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any of his goods or chattels for the purpose of evading 
payment of calls, or for avoiding examination in respect 
of the affairs of the company, cause such contributory 
to be arrested " and to be safely kept until such time as 
the Court may order. The procedure under this section 
is similar to that in the case of an application for 
an ordinary writ of ne exeat regno. In In re Cotton 
Plantation Company of Natal (W. N., 1868, p. 79), 
Bomilly, M.R, is stated to have expressed an opinion 
that before an order can be made under this section, 
the liquidator must bring an action and recover judg- 
ment against the contributory; but a different view 
seems to have been taken in In re Imperial Mercan- 
tile Credit Company (L. E. 5 Eq. 264), and In re 
Ulster Land Company (17 L. R. (Ir.) 591). For form 
of order for arrest under the above section, see 
Appendix B. 

The provisions of section 6 of the Debtors Act, 1869, Debtors 
and the procedure thereunder must now be considered. ^ ^ ' 
That section runs as follows: ''After the commence- 
ment of this Act a person shall not be arrested on mesne 
process in any action. Where the plaintiff in any action 
in any of Her Majesty's Superior Courts of Law at 
Westminster, in which, if brought before the commence- 
ment of this Act, the defendant would have been liable 
to arrest, proves at any time before final judgment by 
evidence on oath, to the satisfaction of a Judge of one 
of those Courts^ that the plaintiff has good cause of 
action against the defendant to the amount of £50 or 
upwards, and that there is probable cause for believing 
that the defendant is about to quit England unless he be 
Apprehended, and that the absence of the defendant 
from England will materially prejudice the plaintiff in 
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the prosecution of his action, such Judge may in the 
prescribed manner order such defendant to be arrested 
and imprisoned for a period not exceeding six months, 
unless and until he has sooner given the prescribed 
security not exceeding the amount claimed in the action 
that he will not go out of England without the leave of 
the Court. 

"Where the action is for a penalty or sum in the 
nature of a penalty, other than a penalty in respect of 
any contract, it shall not be necessary to prove that the 
absence of the defendant from England will materially 
prejudice the plaintiff in the prosecution of his action,, 
and the security given (instead of being that the defen- 
dant will not go out of England) shall be to the effect 
that any sum recovered against the defendant in the 
action shall be paid, or that the defendant shall be 
rendered to prison.*' 
Law an- This scctiou, it wiU be observed, speaks of actions in 
pawlng^of which, if brought before the commencement of the Act, 
this Act. « ^^ defendant would have been liable to arrest." In 
order, therefore, to understand the meaning and effect 
of the section, it is necessary to state shortly how 
the law stood before the passing of the Debtors Act, 
1869. 
Ancient Whou Sir W. Blackstouc wrote his Commentaries, 
?n Common ai^d for many years afterwards, all actions in the Courts 
Uw ac- q£ Common Law were commenced by a writ of ca^ia% ad 
respondendum, addressed to the Sheriff of the; county in 
which the defendant was supposed to be living, com- 
manding him to take and safely keep the defendant until 
he should have given bail, or made deposit according to 
law. If the action were for debt or in damages, where 
the damages were capable of being ascertained with 
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i^ertainty by mere calculation, and the plaintiff made 
an affidavit that his cause of action amounted to £10 
or upwards, the defendant was, as of course, arrested 
and obliged either to put in substantial sureties (called 
special bail) for his appearance, or to remain in custody. 
Where the action sounded: in damages and the damages 
were uncertain, he was not arrested or compelled to 
give special bail unless so ordered by a Judge or by 
the Court. As a rule, such an order would not be 
made except under such special circumstances as made 
it necessary that the defendant should be kept within 
the reach of justice (see Black. Comm. Ed. 1768, vol. iii. 
292). 

It is obvious that so extensive a power of causing a Arbitrary 
defendant to be arrested was liable to great abuse, and j^^t 
it was therefore enacted by 1 & 2 Vict. c. 110, that j;*^^*^ 
arrest on mesne process {i.e. arrest before judgment) 
should be abolished in all Inferior Courts, and (except 
as thereinafter provided) in the Superior Courts also. 
By section 3 of the Act a procedure in some respects 
analogous to the Chancery writ of ne exeat was intro^ 
duced into the Common Law Courts. It was thereby 
provided that where a Judge of the Superior Courts of 
Common Law was satisfied by affidavit that a plaintiff 
in any action in which the defendant was then liable 
to arrest had a cause of action against the defendant 
to the amount of £20 or upwards, or had sustained 
damage tp that amount, and that there was probable 
cause that the defendant was about to quit England 
unless forthwith apprehended, he might by special order 
direct that the defendant should be held to bail for 
such amount as he should think fit, not exceeding the 
debt or damages, and thereupon the plaintiff might sue I 
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out a writ of capius, upon which the defendant was 

arrested and either imprisoned or held to bail. This 

enactment was superseded by sect. 6 of the Debtors 

Act^ 1869^ and repealed by an Act of the same session 

(82 & 83 Vict. c. 83). 

Further The Debtors Act, 1869, requires an applicant not 

by Debtors ^nly to Satisfy the requirements of the former Act, but 

Act on Ijq giiew that the absence of the defendant from England 

power to ^ ^ ... , 

arrest. will materially prejudice the plaintiff in the prosecution 

of his action. 
<'Materi- It has been held that the words ^^prosecution of his 
>/ice7he action " apply to proceedings before and not after final 
the*pxl^*° judgment, and that where a defendant has, by hi& 
secutionof admissious, put the plaintiff in a position to sign judg- 
ment against him, he cannot be arrested under the 
section. It is stated in Day's Common Law Procedure 
Acts (4th ed., p. 407), to have been repeatedly held by 
Willes, J., at Chambers, that ^^the absence of the 
defendant will materially prejudice the plaintiff in the 
prosecution of his action" only when the plaintiff re"- 
quires the defendant's presence for the purpose of 
evidence, whether in the form of discovery or viva voce 
examination. It is also said (Day, ib.) that if the 
defendant will agree to admit at the trial the facts 
which the plaintiff in his affidavit alleges that he 
requires the defendant to prove, the order will not be 
made. This view seems to be supported by the obser* 
vations of the judges in Yorkshire Engine Company v. 
Wright (21 W. E. 15). 
Rales cf Bulcs for the purpose of regulating the course of 
procedure under sect. 6 of the Debtors Act were drawn 
up and promulgated by the Common Law Judges shortly 
after the passing of the Act (see L. B. 5 Q. B. 669) ; 
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but these roles were repealed by the B. S. C, 1883 
(Preliminary Order and Appendix 0.)i and were, with 
only slight mo4ifications, re-enacted by Order lxix. of 
the same rules. Under the rules of this Order any Rales of 
application for an order under the section must bec^u^r^ 
made to a Judge at Chambers (a Master has no juris- ^^^ 
diction, as the liberty of the subject is involved: see 
Order liv., rule 12a), on aflSdavit and ex parte. No 
summons is necessary, but the affidavit must clearly 
bring the case within the four comers of the section, 
and, in particular, state fully and clearly the facts 
which the plaintiff requires the defendant to prove. 
To say that he is a material witness is not enough. 
{Per Lopes, J., in Comedy Opera Company v. Carte, 
W. N., 1879, p. 210.) 

No writ for the defendant's apprehension is issued — No writ 
the Judge's order being sufficient. For form of order, ^^^^^^^' 
see Appendix B. Delay in making the application is 
ground for refusing the order : Hasluck v. Lehman 
(6 Times L. E. 435). 

If the defendant be arrested, he cannot be detained Limit of 
in prison under the section after final judgment has Imprison, 
been signed in the action {Yorkshire Engine Company v. ^^^^ 
Wright, 21 W. R 15 ; Hume v. Druyf, L. R. 8 Ex. 
214), and may at any time after his arrest apply to the 
Court or a Judge to rescind or vary the order, or to 
discharge him from custody. 

The remarks already made as to the discharge of an Discharge- 
order for a writ of ne exeat apply to the discharge of ^^ ^^^^' 
an order under section 6 of the Debtors Act, 1869, but 
in this, as in the case of all ex parte orders made at 
Chambers in the Queen's Bench Division, the party 
applying to discharge or vary should, in the first 
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instance, apply by summons served on the other side, to 
the Judge' who made the order, asking him to discharge 
or vary it, as the case may be. 
Committal By 14 & 15 Vict. c. 100, s. 19, the Judges or a Judge 
cutioTfor ^^ *^® Superior Courts of Law and Equity, and other 
perjury, judicial pcrsous, are empowered, in case it shall appear 
to him or them that any person has been guilty of wilful 
and corrupt perjury, in any evidence given, or in any 
affidavit, deposition, or examination, answer, or other 
proceeding, made or taken before him or them, to direct 
such person to be prosecuted for such perjury, in case 
there shall appear to him or them a reasonable cause 
for such prosecution; and to commit such person so 
directed to be prosecuted until the next session of oyer 
and terminer, or gaol delivery for the county or other 
district within which such perjury was committed, 
unless such person shall enter into a recognizance, 
with one or more sufficient surety or sureties, con- 
ditioned for the appearance of such person at such 
next session of oyer and terminer or gaol delivery, and 
that he will then surrender and take his trial, and not 
depart the Court without leave; and to require any 
person he or they may think fit to enter into a recog- 
nizance conditioned to prosecute and give evidence 
against such person so directed to be prosecuted, and 
to give to the party so bound to prosecute a certificate 
of the same being directed^ which certificate shall be 
given without fee or charge, and shall be deemed suf- 
ficient proof of such prosecution having been directed 
as aforesaid; and on production thereof the costs of 
the prosecution are to be allowed by the Court before 
whom the person is tried, unless that Court otherwise 
epecially directs. 
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The provisions of this Act were put in force by ProrisioM 

Bacon, V.C, in S v. W , 19th February, 1877 ?n forci!''* 

(Seton, 6th ed., p. 411). 

For forms of orders, &c., under the Act, see Seton, 
5th ed., pp. 409-10. 
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CHAPTER XI 

Privilege from Arrest upon Civil Process. 

Having now endeavoured to enumerate all the instances 
in which, in the course of civil proceedings (other than 
in Bankruptcy), persons may be committed to prison 
for offences and otherwise, it becomes necessary to 
consider privilege from arrest upon civil process. 
Origin of The fact that in so large a number (perhaps a 
of priw^" majority) of civil cases a defendant was, until com- 
Jeg«- paratively recently, compelled either to find bail or go 
to prison, produced as an inevitable result a large 
number of claims of privilege from arrest. Many of 
these claims were allowed by the Courts, some because 
the Judges were not strong enough to resist them, 
others because public policy seemed to require that 
all persons should, under certain circumstances. Lave 
immunity from arrest in civil cases. In the old reports 
we frequently find the question of privilege discussed 
by the Judges, both with reference to the persons 
entitled thereto, the circumstances under which it 
arose, and the extent to which it should be allowed, 
but the comparatively recent legislation which aboUshed 
(with a few exceptions) arrest both on mesne and final 
process has rendered this question of privilege from 
arrest of much less importance. It is, perhaps, due to 
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this fact that the matter has not been dealt with by the 
Legislature, and that anomalous and sometimes in- 
vidious distinctions have not been s^ept away, or, at 
least, curtailed and clearly defined. As, however, 
questions of privilege still sometimes arise, it has been 
thought well to devote a chapter to the subject ; stating 
in whose favour, and under what circumstances, the 
privilege exists, its extent, and the manner in which 
it must be claimed. 

Privilege is said to be on the one hand permanent or PnTiiege 
absolute, or, on the other, temporary or accidental. In JJ^manent 
other words, while some persons are from their position **' **"" 

"^ ^ porary. 

or dignity privileged at all times from arrest, others 
are so privileged only under certain circumstances and 
at particular times. 

With regard to those whose privilege from arrest is Persons 
permanent or absolute — ^members of the Eoyal Family peimanfnt 
and peers of England, Great Britain, and the United P"^^ege- 
Kingdom are at all times exempt from arrest in civil family, 
cases {Earl of Shrewsbury's Case, 9 Rep. 49a and 68a ; Pee". 
Foster v. Jackson, Hob. 61 ; Couch v. Lord Arundel, 
3 East, 127). Peeresses, whether such in their own 
right or by marriage, are equally privileged (Countess of 
Rutland's Case, 6 Bep. 62b; Lady Huntingdon's Case, 
1 Vent. 298). If a peeress in her own right marries 
a commoner, she does not thereby lose her privilege, 
though it is otherwise in the case of -a peeress by 
marriage (see Countess of Rutland's Case, supra, and 
Go. Litt. 16b); for, as by marriage she gained her 
rank, so by marriage she loses it : eodem mode quo quid 
constituitur dissolvitur. Bishops stand on the same Bishops, 
footing as lords temporal (see Bacon's Abridg. tit. 
Privilege (c) 3 ; Rex v. Bishop of St. Asaph, 1 Wils. 382 ; 
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The Seven Bishops' Case, 3 Mod. 215). In both of these 
cases it was assumed that there was no distinction 
between lords spiritual and lords temporal in this 
. respect. It has been held that the effect of the 23rd 
Article of the Act of Union with Scotland (5 Anne^ c. 8) 
Scotch is to protect all Scotch peers, whether representative 
peers. peers or not, from arrest in civil cases {Lord MorningtorCs 
(or Mordington) Case, Fortescue, 165; and Dighy v. 
Irish peers. Earl of Stirling, 1 Moore & Scott, 116). All Irish peers 
are also, it would seem, entitled under Article 4 of the 
Act of Union with Ireland (39 & 40 Geo. 3, c. 67), to 
every privilege of peerage except (in the case of non- 
representative peers) that of sitting and voting in the 
House of Lords, unless they choose to waive the privilege 
by becoming members of the House of Commons, for 
while they sit in the Lower House they cannot claim 
the privilege of peerage (Coatcs v. Lord Hawarden, 7 B. 
& C. 388 ; Lord Rokehy's Case, 8 Ves. 601). 
No juris- The Courts in this country have no jurisdiction over 
a^fore?^*"^ an independent foreign sovereign (Mighell v. StUtan of 

sovereign. J^jj^^ [1894], 2 Q. B. 352). 

Members Members of the House of Commons are, during the 
Hoiue of Session of Parliament, privileged to the same extent as 
Commons, peers, and the privilege extends over such a period 
before the meeting of Parliament and after its proroga- 
tion as may enable members conveniently to come from 
or go to any part of the United Kingdom (Cassidy v. 
Stewart, 2 Man. & Gr. 487). This period was at first 
of imcertain duration, but it was decided in Goudy v. 
Duncoinhe (1 Ex. 430) that it existed for forty days 
before and after the session. A dissolution is for this 
purpose equivalent to a prorogation, and a member of 
the old Parliament is protected for forty days after a 
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dissolution, even though he be not re-elected {In re 
Anglo-French Co-operative Society, 14 Ch. D. 583). 

Members of Convocation are by the Act 8 Hen. 6, c. 1, Membein 
" to fully use and enjoy such liberty or defence in ^tion7^ 
coming, tarrying, and returning [to or from Convoca- 
tion] as the great men and commonalty of the realm of 
England called or to be called to the King's Parliament 
do enjoy, and were wont to enjoy, or in time to come 
ought to enjoy." 

It is said that Judges of the Supreme Court of Jadgesof 
Judicature are also absolutely | privileged from arrest preme 
both on mesne and final process : Chitty's Archbold ^^^^' 
(14th ed., 1458). There does not seem to be any direct 
authority upon the subject ; the question being one 
which in practice is not likely to arise. 

By 7 Anne, c. 12, it is enacted, '' That all writs and Ambaasa- 
processes that shall at any time hereafter be sued forth their wr- 
or prosecuted whereby the person of any ambassador or ^*'*'"- 
other public minister of any foreign Prince or State 
authorized and received as such by Her Majesty, her 
heirs or successors, or the domestic or domestic servant 
of any such ambassador or other public minister may 
be arrested and imprisoned, or his or their goods or 
chattels may be distrained, seized, or attached, shall 
be deemed to be utterly null and void to all intents, 
constructions, and purposes whatsoever." The Act, 
after prescribing the method of proceeding against, and 
punishment of, plaintiffs, solicitors, and others, who 
sue out and execute process against the persons pro- 
tected by the statute, provides (section 6), that '^No 
merchant or other trader whatsoever within the descrip- 
tion of the statutes against bankrupts who hath or 
shall put himself into the service of such ambassador 
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or other public minister shall have or take any manner 
of benefit by this Act, and that no person shall be 
proceeded against as having arrested the servant of 
an ambassador or public minister by virtue of this Act 
unless the name of such servant be first registered in 
the office of one of the principal Secretaries of State, 
and by such Secretary transmitted to the Sheriffs of 
London and Middlesex for the time being, or their 
Under-sheriffs or deputies, who shall upon the receipt 
thereof hang up the same in some place in their offices 
whereto all persons may resort and take copies thereof 
7 Anne, unthout fee or reward." This statute, which was passed 

c. 12, de- . 9 r 

curatory (as stated in the preamble) in consequence of the arrest 
Common of the ambassador extraordinary of '^ his Gzarish Majesty 
^^' Emperor of Great Russia, Her Majesty's good friend 
and ally," was only declaratory of the Common Law : 
Viveash v. Becker (8 Maule & S. 284). 
Who are The Act docs uot extend to such of the domestic 
within the Servants of an ambassador as are subject to the bank- 
"^^*' rupt laws (section 5 of the Act (supra), and see Triquet v. 

Bath (8 Burr. 1478) ) ; nor, generally speaking, to con- 
suls or their servants (Viveash v. Becker (supra), and 
see Clarke v. Cretico (1 Taunt. 106) ) ; nor to persons 
holding situations inconsistent with the office of a 
domestic : Masters v. Manby (1 Burr. 401), where the 
defendant was employed in the Custom House at 
London ; nor to any person not bond fide in the service 
of an ambassador : Carolino's Case (1 Wils. 78) ; Lock- 
wood V. Coysgamc (3 Burr. 1676); nor, semble, to a 
courier paid for each journey, and not by fixed wages : 
Deserisay v. O'Brien (Barnes, 875). But it is not 
necessary that the servant should reside in the ambas- 
sador's house (Evans v. Higgs, 2 Str. 797), though he 
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must do some service there (Widmore v. Alvaraz, 2 
Str. 797) ; and a chorister bond fide employed by an 
ambassador is within the privilege, see the dicta in 
Fisher v. Begrez (1 Crompt. & M. 117). It is not 
material whether the servant be a foreigner or a native 
of this country : Lockwood v. Goysgame (mpra). A Charge 
secretary and councillor of legation of a foreign Sovereign uf alT^he 
appointed by him and acting in the absence of theJ"J^**^! 
ambassador as ckargS d'affaires is entitled to all the^»»*<*®'' 
privileges of an ambassador, and therefore does not 
forfeit such privileges by trading here, as he is not 
within the 5th section of 7 Anne, c. 12 : Taylor v. Best 
(14 C. B. 487), and see Parkinson v. Potter (16 Q. B. D. 
152) ; but in Taylor v. Best (supra), as the defendant Pnv^iiege 
had appeared, pleaded and obtained a rule for a special appearing 
jury, it was held that he was too late in making an?ng,8nd^ot 
application for a stay of proceedings on the ground of ^^^f. 
privilege. 

The privilege of an ambassador continues until after Duration of 
the presentation of his letter of recall to the Queen, and afterre^iii. 
the expiration of a reasonable time for his leaving this 
country, and he can only be sued here in respect of 
what he may afterwards do or cause to be done in this 
country (Musunis Bey v. Oadban [1894], 2 Q. B. 852). 
His privilege from arrest has the like extent. 

If any ambassador, minister, or other person protected Discharge 
by the Act be arrested, he will on application (by motion an^ted in 
or summons) to the Court out of which the process sut^utr "^^ 
issued, or a Judge thereof, supported by evidence 
shewing that he is within the Act, be discharged from 
custody. 

Privilege from arrest in civil cases is also enjoyed by Servants, 
the domestic servants of the King or Queen regnant, King or 
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Queen have unless noticB be fiist given to the "Lord Chamberlain," 

privilege 

from who must in convenient time either remove them or 
arrest. jnske them pay their debts, the privilege being the 
King's, not the party's, Rex v. Movlton (2 Keb. 8) ; and 
see Bartlett v. Hebbes (5 T. E. 686) ; and by all other 
persons whose attendance npon the King or Queen is 
deemed to be necessary, e.g. lords of the bedchamber : 
Aldridge v. Barry (8 Dowl. 450); the King's chaplains : 
Pain V. Dibdin (1 Gale, 58); and sub-nom. Bym v. Diidin 
(3 Dowl. 448) ; WinUr v. Dibdin (18 M. & W. 25) ; and 
the pages of the presence in ordinary: Reynolds v. Pocock 
(4 M. & W. 371). In the case of a gentleman of the 
King's privy chamber, who having been taken into 
custody, moved the Court for his discharge, as it 
appeared that gentlemen of the privy chamber had no 
salary or profit, and were never called upon to perform 
any services of a domestic nature in the royal house- 
hold, the Court, without deciding whether the prisoner 
was privileged, refused to order his discharge on motion, 
but left him to sue out his writ of privilege : Imniley v. 
Privilege Battim (2 B. & Aid. 284). It has been held that the 
extend to privilege does not extend to the servants of a Queen 
Consor?8or Consort or a Queen Dowager: 8tarkie*8 Case (1 Keb. 
Dowager's 842), and R. V. Baud dk Segrave (1 Keb. 877) ; nor, as 

servaiibSa 

it seems, does it include any person who though 
nominally in the service of the Crown is not liable to 
be summoned at any time to attend the Sovereign: 
LuntUy v. Battine (supra). The privilege is not lost by 
engaging in trade: King v. Foster (2 Taunt. 167), 
though in that case it was argued that if the King's 
servants chose to trade they should be subject to the 
same liabilities as other traders. 
Persons With regard to that species of privilege which is 
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temporary or accidental, it has been laid down as a enjoying 
general rule that the officers of the yarious Courts pr^iege. 
(Bacon, Abridg. tit. Priv. (B.) 2), and all persons who Officers of 
have relation to a suit which calls for their attendance 
on the Court, whether compelled to attend by process 
or not, are entitled to privilege from arrest both on 
mesne and final process, eundo, morando, et redeundo, 
provided they come bond fide (Meekins v. Smithy 1 H. 
Black. 636 ; Arding v. Flower, 8 T. R. 534 ; Ex parte 
King, 7 Ves. 312) ; and therefore parties to causes. Parties to 
including parties in criminal cases (Oilpin v. Cohen, 
L. R. 4 Ex. 131) ; witnesses {Lawford v. Spicer, 2 Jur. Witnesses. 
N. S. 664) ; creditors attending the Bankruptcy Court creditors 
to oppose a debtor's discharge (Willingham v. Matthews, J-uptcy.' 
6 Taunt. 356) ; jurors {per Kelly, C.B., in Gilpin v. jurors. 
Cohen, L. R. 4 Ex. at p. 134), and bail {Rimmer v. Bail. 
Green, 1 M. & S. 638) are so privileged. 

The privilege extends to persons attending Judges' Extends to 
Chambers (In re Jewitt, 33 Beav. 559) ; Inferior Courts, chambers 
e.g. the County Court (Clutterbuck v. Hulh, 4 Dowl. & ^^^^' 
Lown. 80) ; an inquiry before the Sheriff under a writ Courts, 
issued for the purpose (Walter v. Rees, 4 Moore, 484); 
an arbitration under a reference directed by the Court 
(Moore v. Booth, 3 Ves. 350 ; Spence v. Stewart, 8 East, 
89), and a Magistrates' Court (Montague v. Harrison, 
27 L. J. C. P. 24). 

Barristers and solicitors enjoy the same privilege, at Barristers 
any rate while going to and from the Superior Courts, If^^^ ' 
or the offices thereof: In re Hope (9 Jur. 856); and 
Attorney-General v. Skinners* Company (1 C. P. Coop. 
1), a case where a solicitor who had not renewed his 
certificate was acting as parliamentary agent. Bar- 
risters on circuit are free from arrest during the whole 
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time the circuit lasts, and that, too, whether they have 
business or not (Sheriff of Oxfordshire's Case, 2 Car. 
& Kir. 200). Whether barristers and solicitors are 
privileged when attending Inferior Courts does not 
seem very clear. In Newton v. Constable (2 Q. B. 157), 
where a barrister was arrested on his way from Petty 
Sessions at which he had been engaged in defending a 
prisoner, his discharge was refused — ^but this decision 
seems to be at variance with Lundy v. Natlianiel (2 
Dowl. 51), and also with the opinion expressed by the 
Court of Appeal in In re Freston (11 Q. B. D. at p. 
551), that under such circumstances the privilege exists. 
The cases, however, may be distinguished on the ground 
that in the two latter there had, while in the former 
there had not, been a previous retainer. The privilege 
does not extend to solicitors' clerks (Gardner v. Strotid, 
Comber. 12 ; PhiUips v. Pound, 7 Ex. 881). 
Person Where a person voluntarily commences a prosecution 

p?oMcu"'^^® is not protected either when going for, or on his 
ting not return after obtaining, a summons (Ex parte Cobbett, 7 
Ell. & Bl. 955), in which case the Court held that the 
'* eundo, morando, et redeundo *' was indivisible, so that 
if a party were not privileged ** eundo,** he would be in 
no better position " redeundo '* (see, too, Anon. Salk. 
544). 
Privilege By 24 & 25 Vict. c. 100, s. 36, it is (inter alia) enacted 

of cleriry- 

man and that whosocvcr shall upon any civil process, or under 
mt'sters *^« prcteuce of executing any civil process, aixest any 
officiating, clergyman or other minister who is engaged in, or to 
the knowledge of the offender, shall be going to or 
returning from the celebration of divine service, or 
otherwise officiating in any church, chapel, meeting- 
house, or other place of divine worship, or going to or 
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returning from the performance of his duty in the 
lawful burial of the dead in any churchyard or other 
burial-place, shall be guilty of a misdemeanour. By a 
former statute (9 Geo. 4, c. 81, s. 28) it had been made 
a misdemeanour to arrest any clergyman upon any 
civil process while performing divine service. The 
plaintiff, or his attorney, if they do not know of, or in 
any way authorize or instigate, such an arrest by the 
Sheriffs officer, are not responsible for it; Goddard 
V. Harris (5 Moore & Payne, 122), where the defendant, 
a clergyman, was unlawfully arrested under a capias 
by a Sheriffs officer while he was going to the com- 
munion-table to officiate on Christmas Day, 1880, in 
Baker Street Chapel. 

Privilege from arrest also attaches to magistrates, Magis- 
clerks of the peace, or other officers when attending others" 
Quarter or Petty Sessions in discharge of their dutyJ"^J^°s 
(Com. Digest, tit. Priv. (A.) I. ; Glendinning v. Browne, Sessions. 
8 Jr. Com. Law Eep. 115); to coroners and deputy Coroners, 
coroners when engaged in their official capacities {Cal- 
laghan v. Twiss, 9 Ir. Law Rep. 422 ; Ex parte Coroner 
for Middlesex, 6 H. & N. 601 ; Jervis on Coroners, 4th 
ed., p. 72). 

Soldiers and sailors in the Navy are by statute entitled Soldiers of 
to a partial exemption from arrest on civil process. By forces, 
the Army Act, 1881 (s. 144), it is enacted that a soldier 
of Her Majesty's regular forces shall not be liable to 
be taken out of Her Majesty's service by any process, 
execution, or order of any Court of law or otherwise, 
except (a.) on account of a charge of or conviction for 
crime, or (b.) on account of any debt, damages, or sum 
of money when the amount exceeds £30 over and above 
all costs of suit. The amount of the debt, damages, or 
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sum, is to be proved, before the Court has adjudicated 
on the case, by an affidavit of the person seeking to 
recover the same, or some one on his behalf, and such 
affidavit shall be sworn without payment of any fee, 
and a memorandum of such affidavit shall without fee 
be endorsed upon any process or order issued against 
the soldier. By section 190 (6) " soldier " is defined as 
including every person (other than an officer as defined 
by the Act) subject to military law, during the time that 
he is so subject. 
Sailors in By 29 & 30 Vict. c. 109, s. 97, it is made unlawful to 
■ ' arrest any petty officer or seaman, non-commissioned 
officer of Marines or marine belonging to any ship of 
Her Majesty by any warrant, process, or writ issued in 
any part of Her Majesty's dominions for any debt unless 
the debt was contracted at a time when the debtor did 
not belong to Her Majesty's service. An affidavit must 
be made by the plainti£f or some person on his behalf in 
the Court out of which such process issues, and before it 
issues, that the debt was contracted when the debtor did 
not belong to Her Majesty's service, and a memorandum 
of such warrant, process, or writ, must be marked on 
the back of the affidavit. 
Emdo, The Courts have always put a liberal construction 

redeundo. upon the words "eundo, morando, et redeundo/^ and allow 
some latitude to the person claiming the privilege. For 
example, a plaintiff who was waiting outside the Court 
and whose case was in the sittings list, although it had 
been arranged that it should not be taken on the day on 
which he was arrested, was held entitled to his discharge 
(ChUderston v. Barrett, 11 East, 439). So, too, a defen- 
dant at the Winchester Assizes whose case was finished 
at 4 o'clock on the Friday afternoon, having stayed at 
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Winchester until after dinner on Saturday, being arrested 
at 7 o'clock on Saturday evening while on her way 
home, was discharged on the ground that the time 
during which she was protected had not expired (Hatch 
V. Blissety Gilbert, 308). It is of course impossible to lay 
down any general rule as to the limits of the privilege ; 
each case must be decided on its own facts (Ex parte 
Temple, 2 V. & B. 391 ; Oibbs v. Phillipson, 1 Buss. & 
My. 19; Spencer v. Newton, 6 A. & E. 623; Attorney - 
General v. Leathersellers* Company, 7 Beav. 157 ; Strong 
V. Dickenson, 1 M. & W- 488). A party or witness who 
is, at the close of the trial in which he is engaged, sent 
to prison for a contempt of Court does not forfeit his 
privilege by his involuntary detention (Rex v. Wigley, 
7 Car. & P. 4). 

By Order xlii., rule 1, of the Consolidated Orders of Officers of 
the Court of Chancery, " Officers and attendants upon tc! " ' 
the Court, suitors, and witnesses are to have privilege 
eundo, morando, et redeundo, for their necessary attend- 
ance but not otherwise, and where any of them are 
arrested at such times of necessary attendance it is a Contempt 
contempt of Court." These Orders were annulled byj^em^"' 
the Bules of the Supreme Court, 1883, but the e£fect of 
Order lxxii., rule 2, is, in all cases where no other 
provision is made by the Judicature Acts or Bules, to 
preserve the general jurisdiction and practice of the 
Court (per Kay, J., in Magnus v. National Bank of 
Scotland, 36 W. B., at p. 603), and it may therefore be 
assumed that the Court has stiU power to protect any 
person privileged under Consolidated Order xlu., in the 
same way as though that Order were unrepealed. 

The extent of the privilege has now to be considered ; £ztent of 
that is to say, how far persons entitled to privilege are le^f*^*" 
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thereby protected from arrest. With the exception of 
Ambassadors and others, for whom special statutory 
provision has been made (and whose rights are therefore 
defined by the statute relating to their particular cases), 
the limits of the privilege, whether it be permanent or 
temporary, appear to be the same for all persons entitled 
thereto (see the remarks of the Judges in In re Freston, 
11 Q. B. D. 545), and therefore decisions which have 
been given with reference to one class of privileged 
persons are equally applicable to the others. It is said 
by Lord Coke (4 Inst. 24, 25) that, generally, privilege of 
Parliament protects a member from arrest and imprison- 
ment, except in the three cases of treason, felony, and 
Peers breach of the peace. Serjeant Hawkins, however, lays it 
attach- down (2 P. C. c. 22, s. 88) that peers, whether spiritual 
Toml con- ^^ temporal, are liable to attachment for some contempts, 
tempts, aji^ he gives as instances — ^rescuing a person arrested 
in due course of law, proceeding in a cause against the 
King's writ of prohibition, or for disobeying other writs 
wherein the King's prerogative, or the liberty of the 
subject, are nearly concerned. 
Lord The whole question of the extent of the privilege was 

Broag- 

ham's most elaborately discussed by Lord Brougham in Long 

ofTheYaw TVellesley's Case (2 E. & M. 689), where, affcer going 

^ymefie *8 ^^^^^S^ ^^^ prior decisions and authorities, he (at p. 

Case. 665) thus statcs the conclusion at which he arrived: 

^' Against all civil process privilege protects, but against 

contempt for not obeying process, if that contempt is in 

its nature or by its incidents criminal, privilege protects 

not." Ever since this case was decided it has been settled 

that where there has been a contempt of Court which, 

to use an expression of Lord Brougham, '^ savours of 

criminality *' (2 E. & M. at p. 667), privilege is no protec- 
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tion from arrest ; the rule above stated T^as recognised 
and adopted in Lechmere Charlton^s Case (2 M. & C. 
816) and other cases. The whole question was discussed 
and considered by the Court of Appeal in In re Frestan, 
11 Q. B. D. 545, and the Court in that case approved 
of and followed the decision in Lechmere CharltorCs Case. 
See also Earl ofAylesford v. Earl Poulett [1892], 2 Ch. 60, An inno- 
where North, J., declined to determine (saying that the t^tee 
point was a nice one and not easy) whether an innocent "®* P?'- 
trustee (who was a peer) was entitled to privilege from guilty of 
arrest for not complying with an order to make goodj^ay"^ 
a misapplied trust fund from which he had received JJ-ngif^^j 
no personal benefit, although in the exercise of his"».|**"^^" 
discretion the Judge refused an attachment. It is entitled to 
submitted upon the authorities that such a trustee pririiegV 
having been guilty of no oflfence — save that of being ^®™^ 
unable to pay money he never received — has done 
nothing which "savours of criminality," or merits 
punishment, and is therefore entitled to his privilege 
of peerage, or other privilege from arrest. 

The result of the authorities appears to be that where Result of 
the attachment is mere process for enforcing obedience pitlJl^s ^ 
to the order of the Court, privilege protects ; but that [^ P"^*" 
privilege is no protection where the attachment is 
ordered wholly or partially by way of punishment. One 
test by which it may be seen under which head a 
particular case falls is suggested by Fry, L.J., in In re 
Freston (11 Q. B. D. at p. 557) ; if the attachment be 
mere process, the party can obtain his discharge ex 
debito justitia by shewing that he has complied with 
the order, secus, where it is inflicted as a punishment. 

On the principles above mentioned, it has been held instances 
that privilege is no protection in the following cases : privilege is 
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not a pro- clandestinely removing a ward of Court from the custody 

^ *®"' of the person with whom the Court has placed her {Long 

Wellesley's Casey supra), writing a threatening letter to 

a Master of the Court of Chancery (Lechmere Charlton's 

Case, supra), addressing public meetings with a view 

to influence the result of a pending trial (Onslow arid 

JVhalley's Case, L. E. 9 Q. B. 219), default by a solicitor 

in payment of costs when ordered to pay costs for 

professional misconduct (In re Freston, supra), default 

by a solicitor in payment of a sum of money when 

ordered to pay the same in his character of an officer 

of the Court (In re Dudley, 12 Q. B. D. 44), default by 

a person acting in a fiduciary capacity and ordered by 

the High Court to pay money in his possession or under 

But held his coutrol (In re Gent, 40 Ch. D. 190). The privilege 

*°cM^/f*^has recently been held to extend to a person arrested 

not paying qjj leaving the Court for non-payment of poor rates 

rates* 

(Tlobern v. Fowler, 9 Times L. E. 6). 
inatances The claim of privilege has been allowed where an 
the claim ordcr ou a Member of Parliament to pay money and 
haa been ^'^ deliver documeuts to the liquidator of a company had 
allowed, not been complied with (In re Anglo-French Co-operative 
Society, 28 W. E. 680), and where a Member of Parlia- 
ment having refused to be examined as a witness, 
pursuant to an order of the High Court of Justice in 
Bankruptcy, the trustee of the bankrupt moved to 
commit him to prison for his contempt in disobeying 
the order (In re Armstrong, Ex parte Lindsay [1892], 
1 Q. B. 827). In Sir Robert PeeVs Case (L. E. 3 
Ch. 548), a motion having been made by the Charity 
Commissioners to commit to prison a Member of the 
House of Commons for contempt of Court in refusing 
to render accounts which they were authorized, by 
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the Charitable Trusts Act, 1853, to require of him, 
Malins, Y.G., held that the respondentia privilege as 
A Member of Parliament protected him against any 
order for committal, but on appeal the Lords Justices 
a.bstidned from expressing any opinion on this point. 

It may be mentioned, that by the Act 29 Car. 2, c. 7, lord's D«y 
-8. 6, it is enacted that every writ, process, warrant, 
order, judgment or decree served or executed on Sun- 
day (except in case of treason, felony, or breach of 
the peace), shall be void. It has been held that 
the service being made by the statute absolutely 
void cannot be made good by any subsequent waiver : 
Taylor v. Phillips (3 East, 155). But it is said that 
01 person may be arrested on Sunday on the Lord 
Chancellor's warrant, or on an order for commitment 
for contempt, for he is considered as in custody from 
the time of making the order (Dan. Ch. Prac, 6th 
«d. 886). 

It was held in Serjeant Scroggs's Case (26 Car. 2, Mich . Places in 
"Term), that not only serjeants-at-law but all other ^nL^arr*^" 
persons whatsoever, are freed from arrest so long as f^^J^*'®^*'* 
they are in view of any of the Courts at Westminster, *rrest. 
or if near the Courts, though out of view, lest any 
disturbance may be occasioned to the Courts (Bac. Ab. 
tit. Priv. (B). 2). A person cannot be arrested in the 
Queen's presence, nor in the Queen's Courts of Justice 
while the Justices are there sitting, Chitty's Archbold 
(14 ed. 570), nor within the verge of a royal palace 
'(3 Inst. 140), and see Rex v. Stobbs (3 T. E. 735), unless 
by the leave of the Board of Green Cloth ; nor in the 
Tower, except, perhaps, by leave of the Governor: 
«Chitty*s Archbold (supra). 

Formerly, when a privileged person was arrested, his Discharge 

o 
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ofprivi- discharge, if the claim of privilege were clearly valid,. 

loflffid 

person un- was Ordered on motion ; but if the case were doubtful 

wrerted. ^® ^^^ ^®^* *^ ^^® ^^* '^^^ ^'^^ ^' privilege or to plead 
in abatement. The writ has become obsolete, and 
pleas in abatement have been abolished (B. S. C.,. 
1883, Ord. xxi., r. 20). The party must now apply for 
his discharge to the Court which ordered his arrest^ 
in the same way as in any other case where a person* 
desires an order for his release from prison. 
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CHAPTER XII. 

PuBGiNG Contempt, and Dischabqe fbom Custody. 

It is necessary for a person adjudged to be in contempt. Purging 
to clear and purge his contempt. " Purgation is the ^^ *"^ * 
'^purging or clearing a man's self of a crime" (4 Bl. 
Com. 342). ''An ordinary contempt in process, as it 
''is a matter merely between the parties, may be 
"cleared by the Contemnor doing the act, by the non- 
*' performance of which the contempt was incurred, and 
" paying to the other party the costs occasioned by his 
" contumacy " : DanielFs Chan. Prac. (6th ed., p. 900). 
Where the contempt has arisen from doing an act How con- 
contrary to an injunction not to do it, the contempt *J^^"® 
is cleared by an apology to the Court, and making re- 
paration for the act improperly done, and paying the 
costs, which may be ordered to be paid as between 
solicitor and client. Where the contempt is one of the 
Court itself, it is cleared by submission and apology to 
the Court and payment of the costs. All contempts are 
also cleared after an order of the Court discharging the 
offender from punishment ; e.g. if upon the application 
of the offender for release from custody that release is 
ordered, he cannot be again punished for the same 
contempt; but of course terms for his release from 
custody may be imposed which he must observe prior 
to obtaining such release. 
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No order When the duration of the imprisonment for contempt 
charge has been fixed by the law {i.e. the Act of Parliament 
wh!mdura- ^'^i *^® authority to imprison), or by the order for 
tion of im- the imprisonment, the person imprisoned is entitled to 

pruonment . , "^ ' r r 

specified, his discharge from custody by the gaoler, without any 
order for the purpose immediately upon the expiration 
of the time limited for the imprisonment and endorsed 
on the writ of attachment or mentioned in the order to 
commit. It is conceived that any gaoler longer detain- 
ing the prisoner may render himself liable to an action 
for false imprisonment : Greaves v. Keene (4 Ex. D. 73), 
distinguishing Moone v. Rose (L. E. 4 Q. B. 486), and 
In other SCO also Henderson y. Preston (21 Q. B. D. 862). In 
order must ^''^^^ cascs the party must apply to the Court to 
foVtii^"*^ discharge the order for irregularity, or to the Court, or 
discharge, the Homo Secretary, for an order for discharge from 

custody. 

Appiica- The application for the discharge should not as a 

not as a Tulc be made ex parte (although the contemnor has done 

^parte^^^ the act for not doing which he was committed), but 

only upon notice, on the ground that the party who 

got the order is entitled to be present so as to ensure 

that all costs to which he is entitled are included in 

the order of discharge {per Kekewich, J., in In re Evans. 

Evans v. Noton^ 68 L. T. 324, W. N., 1893, p. 32). 

In general An Order will, in general, only be discharged for ir- 

^rV regularity when it has been obtained ex parte, unless 

di'sthM ed ^^^^^ ^^^ irregularity was not apparent and could not 

for irregn- havc been discovered, when the application for the 

committal was originally made in the presence of all 

parties. 

Donbtfai Where the sentence has been for a fixed term for a 

\7hethe1* 

Judge can Criminal contempt, it is said that the Judge cannot 
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order the discharge of the culprit before the term order dii- 
expires, and that in such a case the Home Secretary (as befoA 
representing the Sovereign) can alone decide whether J^!?^*™ 
the prisoner shall be discharged before the sentence 
expires (In re The Dowager Duchess of Sutherland^ the 
'' Times;' 6th May, 1898). It is doubtful whether a Judge 
has power to reverse or modify a sentence of imprison- 
ment for a fixed term (per Sir P. Jeune, P. In re Tlie 
Dowager Duchess of Sutherland^ supra). 

The general rule is that parties must clear their Party in 
contempt before they can be heard {Vowles v. Fottnjf, ^not^ 
9 Ves. 138). A party in contempt cannot, as a general j,^ I^JJJJ^ 
rule, until he clears his contempt, be heard in any 
application he may be desirous of making to the Court : 
Darnell's Chan. Prac. (6th ed., p. 904); but the rule 
is confined to cases where he comes forward volun- 
tarily, and a plaintiff in contempt is therefore entitled 
to make use of the process of the Court necessary to 
prosecute his cause, and a defendant in contempt is 
entitled to take any measures necessary for his defence, 
and to move for leave to defend in formd pauperis ; and 
the rule applies only to proceedings in the same cause, 
and does not prevent an application to discharge the 
contempt order for irregularity : Daniell's Chan. Prac. 
(6th ed., pp. 904-5), or to an application for discharge 
from custody ; but the Court will, upon any application 
for discharge from custody, take into consideration the 
question whether the applicant has or has not done all 
in his power to purge his contempt. In the case of 
a writ of attachment ordered to issue no contempt is 
incurred until the writ is sealed : Darnell's Chan. Prac. 
(6th ed., p. 906). 

Though generally a party cannot be heard until he But this 
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objection has clearcd his contempt, a step taken by the other 

waived, party waives the contempt for all purposes except the 

right to costs. Acceptance of an answer from the 

defendant was therefore a waiver of his contempt {Anon* 

15 Ves. 174). Piling a cross-bill against a party in 

contempt in the original suit was also held to be a 

waiver of contempt on the part of the party who filed 

it {Best V. Gompertz, 2 Y. & C. Ex. 582). 

Disability While in contempt persons cannot contradict state- 

hi con. ments in pleadings or allege any new facts in their 

tempt. defence ; but they are entitled to be heard in Court to 

shew that the plaintiff has not made a sufficient case 

They can upou his owu evidence ( V. Gort, 1 Hog. 77). A 

charKe pro- party agaiust whom an attachment has issued for dis- 
^Z" obedience to an order can move to discharge the order 
(Odell V. Hart, 1 Mod. 492 ; Brown v. NewcM, 2 My. & 
Cr. 558). And he is entitled to be heard in Court to 
shew that the proceedings against him subsequent to 
the order placing him in contempt have been irregular 
And cnn (King V. Bryant, 3 My. & Cr. 191). A plaintiff in con- 
discovery, tempt can compel the production of deeds and documents 
relating to the matters in issue in the hands of the 
defendant (Plumbe v. Plumbe, 8 Y. & C. Ex. 622). 
£x parte It scems that where the act required to be done is 

application 

for release. Certified by somo officer of the Court to have been done, 
as in the case of an order to make and file an affidavit, 
the application for discharge from custody is ex parte 
and must be supported by the officer's certificate of the 
performance of the act: Chitty's Archbold (14th ed., 
p. 954). And where the act required to be done is the 
payment of money, or any other act the performance 
of which can be easily proved, the application may 
perhaps be made ex parte. But see In re Evans, 
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Evans v. Noton, 68 L. T. 824, W. N., 1898, p. 32, where 
it was held by Kekewich, J., that applications for 
release from custody should not in general be made ex 
parte, A defendant in contempt for not answering was 
always discharged ex parte upon certificate of answer 
filed and tender of costs (Gray v. CamphcU^ 1 R. & M. 
528; Ball v. Etches, 1 R «fe M. 324 ; Edmonson v. 
Heyton, 2 Y. & C. Ex. 3). 

In other cases, the application for discharge fromAppUca- 
•custody should be made to the Court or a Judge, after reUaw'^oii 
notice. Any application to discharge an order of com- '*^***^*- 
mittal or for an attachment for irregularity, or for an 
«order for discharge from custody, is made by summons 
•or upon notice of motion to the Court or Judge making 
ihe order. The summons or notice of motion must 
•be duly served upon the party by whom the order for 
imprisonment has been obtained. Forms of notices of Forms of 
motion for discharge from custody will be found in the tk»L"for 
Appendix B. discharge. 

In applying to discharge the order for imprisonment Discharge 
oipon the ground of irregularity in obtaining it, theon^gu- 
question whether or not the irregularity has been^*"*^' 
i^aived must be considered. But it must be borne in Wairer. 
mind that where the proceedings, or the order founded 
Ihereon, are altogether void no question of waiver arises, 
as no waiver will render valid void proceedings or a 
void order ; but there should be no more than necessary 
loss of time in applying to set aside the void proceedings 
or discharge the void order. Where a person is in 
^custody under an attachment there can, it would seem, 
be no waiver of an irregularity in the attachment, and 
acts which would amount to a waiver under other 
•circumstances are no answer to an application for 
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discharge ; but where the person is not in custody, and 
he applies merely with the object of discharging the 
proceedings founded on the attachment, acts amounting^ 
to a waiver of the irregularity are available in answer 
to it (Daniell's Chan. Prac. 6th ed., p. 908). 
Distinction The principle of waiver applies only to an hregular 

lMtW66n 

irregular and not to an erroneous order, and therefore where an 

neous"^ order had been made that service upon the attorney 

orders. should be good scrvice, and service was accordingly 

effected upon the attorney, who thereupon entered an 

appearance, but it was found afterwards that the affidavit- 

upon which the order for substituted service had been 

made was insufficient, the order and all subsequent 

proceedings were, on the motion of the defendant, ordered 

to be set aside, on the ground that the original order was 

erroneous and not irregular ; and that, being erroneous^ the- 

defect was not cured by the subsequent appearance qftheparty^ 

(Daniell's Chan. Prac. 6th ed., p. 908 ; and see Levi v- 

Ward, 1 S. & S. 334). 

How irre. Any irregularity in applying for committal or attach- 

srnlftritir 

may be mcut is waived by appearing upon the application, and 
waired. ^^^ taking the objection {Ex parte Alcock, 1 C. P. D. 68 ;. 
Treheme v. Dale, 27 Ch. D. 66) ; but not by appearing 
and at once taking the objection (Ellerton v. Thirsk^ 
1 J. «fe W. 376; Hampden v. Wallis, 26 Ch. D. 746;. 
Nelson v. Worssam, W. N., 1890, p. 216; Mander v. 
Falcke [1891], 3 Ch. 488). 
What does A pcrsou is entitled to take advantage of objections 

not amount .« -% m • i*i^* ^xi j^* a*ii 

to wairer. OQ the grouud of irregularities m the practice, notwith- 
standing that the person objecting has answered the 
affidavits to support an application for leave to issue- 
a writ of attachment against such person, and has- 
appeared upon the application {per Eekewich, J., ia 
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Taylor v. lioe, 68 L. T. 213 ; but see Rendell v. Grundy 
[1895], 1 Q. B. 16). There can be no waiver or ac- 
quiescence where there is want of jurisdiction in an 
inferior Court making an order appearing upon the 
face of the proceedings {Farquharson v. Morgan [1894], 
1 Q. B. 552). By rule 239 of the Crown Office rules, a 
writ of habeas corpus must be served personally — ^the 
want of such service was held a fatal objection to a 
writ of attachment being issued for disobedience, and 
it was also held that an application for further time 
to make the return to the writ did not waive the 
objection to the service of the writ {Eeg. v. Rowe^ 11 
Times L. E. 29). 

Upon the question of what is a waiver, the following niustra. 
cases may be useful. A party whose solicitor wa8j|^*,J*^j 
served with a copy of an order for discovery of docu- fj"* 
ments not bearing the indorsement required by B. S. C, ko wairer. 
Order xll, rule 5, took out a summons for further time 
to file his affidavit of documents ; the application being 
refused, it was held by the Court of Appeal {dissentiente, 
Lindley, L.J.) that he did not thereby waive the irregu- 
larity of the service so as to prevent his taking the 
objection upon a motion for an attachment for not 
complying with the order (Hampden v. Wallis, 26 Ch. 
D. 746). An order on a solicitor to deliver his bill of 
costs was served by leaving the copy order with his 
clerk; a correspondence thereupon ensued with refer- 
ence to the order, and in the course of it the solicitor 
wrote: ''You shall have the bill of costs in a week." 
North, J., upon a motion to commit the solicitor for a 
breach of the order, held that personal service of the 
order was absolutely necessary to found the proceedings^ 
and that there had been no waiver of the right to take 



> 
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objection on the motion to the regularity of the service 
of the order {In re Cunningham^ 55 L. T. 766). An 
agreement was entered into for the compromise of an 
action, and the plaintiff took out a summons in the 
action to set the compromise aside. The objection was 
taken in Chambers that the compromise could not be 
set aside on a summons. After this the plaintiff filed 
his affidavits, and the defendant then filed his affidavits 
and cross-examined the plaintiff's witnesses. North, J., 
held that the defendant had not by his conduct waived 
the objection (Emeris v. Woodward, 48 Ch. D. 185). And 
where affidavits were not served under Ord. lii., r. 4, with 
a notice of motion for attachment and the respondent 
answered them, it was held that this did not amount 
to a waiver, Taylor v. Boe, 68 L. T. 213. But where 
Waivers, what is equivalent to service of them is subsequently 
accepted, the irregularity is waived, Eendell v. Grundy 
[1895], 1 Q. B. 16. And where the plaintiffs had com- 
menced an action without leave in a County Court within 
the district of which the defendant had carried on busi- 
ness within six months before the commencement of the 
action, but did not dwell or carry on business at the time 
of action, and the defendant appeared, and the case was 
then heard and partly determined, and adjourned to a 
future day, and at the second hearing the defendant for 
the first time objected to the jurisdiction of the Court, 
the Judge held that the defendant, by previously appear- 
ing and contesting the action, had waived this objec- 
tion ; the defendant applied for a prohibition, and the 
Divisional Court held (following In re Jones v. James, 
19 L. J. Q. B. 257) that the objection to the jurisdiction 
was one which could be waived, and that the defendant 
had under the circumstances waived it, and was not 
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entitled to a prohibition {Moore v. Gamgee^ 25 Q. B. D. 
244). 

It is open to a person in custody to move to set aside Any irre- 
the proceedings, and for his discharge from custody ^^Ar 
upon the ground of any irregularity in the proceedings ^»'^**"*«^ 
upon which the order for his committal or attachment 
was founded, and which he has not waived. But noAppUca. 

•■•.•. ••1 I* •• i«x tion should 

appucation to set aside any proceedmgs for irregularity be made 
will be allowed unless made within reasonable time, P«>™P*^y- 
nor if the party applying has taken any fresh step after 
knowledge of the irregularity (R S. C, Ord. lxx., r. 
2). And where an application is made to set aside 
proceedings for irregularity, the several objections in- 
tended to be insisted upon should be stated in the 
summons, or notice of motion {ib. rule 8, and Petty v. 
Daniel, 84 Ch. D. 172). No costs were allowed by 
North, J., to a successful applicant who did not comply 
with this rule {BaiUie v. Goodwin <t Co., 88 Ch. D. at 
p. 608). And Kay, J., has held that the applicant 
cannot rely upon objections for irregularity not stated 
in the notice of motion (Petty v. Daniel, 84 Ch. D. at 
p. 180). 

The Court may, without discharging a prior irregular Second 
order for an attachment, make a second order for the attach-^ 
like purpose {Smith v. Stickwood, 11 L. J. Ch. 109). "•^*- 

When a person has been arrested on a writ and sub- Re-armt 
sequently discharged by reason of irregularity, it seems charge 'for 
that he may be taken again on a new writ issued under J^^fy " 
the same judgment or order {Merchant v. Frankis, 8 Q. 
B. 1, & 2 Gale & Davison, 478). 

Non-compliance with any of the rules of the Supreme Proceed- 
Court or with any rule of practice for the time being in notVoid on 
force does not render any proceedings void unless the oflii^gii!!'* 

larit^r. 
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Ooort or a Judge shall so direct, but proceedings may 
be set aside either wholly or in part as irregular or 
amended, or otherwise dealt with in such manner and 
upon such terms as the Court or Judge shall think fit 
(R S. C.| Ord. liXx., r. 1). Eay, J., has applied this 
rule to an irregularity in practice in obtaining an 
attachment, and where an order for a writ of attach* 
ment to issue against a defendant was obtained on 
motion (the defendant not appearing), but copies of 
the affidavits to support the application were not served 
with the notice of motion, Kay, J. (being satisfied that 
contempt had been committed), on a motion made to 
set aside the order for irregularity held the order was 
not void by reason of the irregularity, and under the 
discretion given to him by rule 1 of Order lxx., refused 
to set it aside for irregularity, but ordered the defendant's 
immediate release from prison, and made no order as 
to costs {Petty v. Daniel^ 34 Ch. D. 172). 
What the The irregularity relied on for discharging the order 
lari^may ^^7 ^^ nou-compliancc with any rule of practice ; or 
consist ot. misrepresentation, or the suppression of any material 
fact, when obtaining the order ex parte (as that th& 
contempt had been purged, waived, or condoned). An 
order for an attachment was set aside with costs as- 
irregular, because {inter alia) the memorandum required 
by Ord. xu., r. 6, had not been endorsed on the 
copy order served, Shurrock v. Lillie (4 Times L. R 
855). 
Sequestra- It is couccived that the issue and prosecution of a 
subseqaent Writ of scqucstration to enforce a judgment or order for 
w'attadl? paynaent of money precludes any subsequent proceedings 
»eiit. tQ enforce the same judgment or order, or punish for 
its disobedience, by imprisonment, and that the proceed-^ 
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ings under the Beqnesiration would be a bar to any 
application for committal or attachment. But writs of 
attachment and sequestration may issue concurrently 
{Crone v. O'DeU, 2 Moll. 844). And sequestration may 
issue after the arrest of the person in default (Seton on 
Decrees, 5th ed., 894). 

If the order for the arrest has been obtained ex parte, Ex parte 
upon misrepresentation or the suppression of material chu-gJ for 
facts, this will be an irregularity to ground an appli- J^jJJ^^ ! 

cation for discharge from custody. All ex parte orders 
obtained by misrepresentation, or the suppression of 
material facts, are liable to be discharged upon that 
ground. 

If the person in custody be privileged from arrest he Discharge 
may move for his discharge, upon the ground of snch x^"'' 
privilege. The ground or nature of the privilege should P*'*®'** 
be stated in the application, and proved by affidavit 

In cases other than those already referred to, a person Oronndt 
seeking his discharge from custody for contempt, either ^ntemnor 
before the expiration of the term defined for his im- ™*y w^y 

* for hiB 

prisonment, or where no limit has been fixed to it, must, dUcharge. 
upon an application for his discharge from custody, 
throw himself upon the consideration of the Court, and 
should apologize for, and as far as possible, purge his 
contempt, and shew that he has complied, or done his 
best to comply with the order, and endeavour to pro- 
pitiate the Court in every way. He should make an 
affidavit in support of his application, shewing that he 
has no means of satisfying the judgment or order (where 
it is for a money payment), and he should also (if it 
be the case) prove that his health is sufiering by the 
imprisonment, and his business being injured, and thai 
others (such as wife, children, or aged parents) depend 



206 



CONTEMPT OF COURT 



Contempt 
by many- 
ing ward ; 
terms of 
discharge 
from cus- 
tody. 



Person in 
contempt 
in regard 
to a ward 
not dis- 
charged 
from cus- 
tody with- 
out paying 
costs. 



Priority 
given to 
applica- 
tions for 
discharge 
from 
custody. 



Forms of 
orders for 
discharge. 



Habeas 
oorpas» 



upon his exertions for their maintenance and support. 
Suggestions for an affidavit to support an application 
for discharge from custody will be found in Appendix B. 
An example of an affidavit of circumstances shewing 
inability to pay and sickness will be found set out in 
Street v. Hope, 10 Ch. D. at p. 287 (note), 

The Court refused to discharge a person who had been 
committed for contempt for marrying a ward of Court, 
until the certificate of the due solemnization of the 
marriage had been produced, and a proper settlement 
of the wife's property had been approved. The person 
having been a month in prison, an order was made for 
his discharge on the above conditions being complied 
with, without waiting for costs to be taxed {Cox v. Bennett^ 
Ex parte Midwinter, 81 L. T. 83). 

Where M. had been committed to prison for contempt 
by breaking an order not to communicate with a ward 
of Court, and an order for his release on payment of 
certain costs was made, it was held, when he failed to- 
pay them, that he had not purged his contempt, and 
that he was not entitled to be released as being in prison 
for debt under the Debtors Act (Re M. 46 L. J. Ch. 24). 

In the Chancery Division a motion to discharge a 
prisoner from custody has priority over all other motions 
(Aahton v. Shorrock, 29 W. R. 117). In the Queen's 
Bench Division the motion is entered for hearing in tho 
list of motions set down for hearing, but it is conceived 
that leave would be given to mark it " urgent." 

For forms of orders for the release of prisoners con- 
fined for contempt, and for discharge of writs of attach- 
ment for irregularity, see Seton, 5th ed., pp. 411-14. 

The Court has refused to grant a writ of habeas corpus 
to bring up a party in custody under an attachment, in 
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order to enable him to move in person to set it aside. 
Ford V- Nassau (1 Dowl. N- S., 681). 

If once discharged from custody (unless perhaps on Effect of 
the ground of mere irregularity) it would seem that the fr'm ^^^ 
oflfence is purged or condoned, and that the offender ^"***^y' 
cannot be re-arrested ; for a man cannot be taken in 
execution twice on the same judgment, although there 
be an express undertaking that he should be liable to 
be taken in execution again (Blackburn y. Stupart, 2 
East. 248). 

In the case of persons imprisoned for contempt of ProTisionii 
Court the official solicitor of the Supreme Court, hy^^JI^^ 
virtue of certain enactments passed for their relief, ^^^^'*" 
periodically visits HoUoway Prison, and examines all 
prisoners confined therein for contempt, and reports 
to the Lord Chancellor upon their cases. And the Lord 
Chancellor may (in case of their poverty) assign a 
solicitor to take such steps as may be necessary, on 
their behalf, for their discharge out of custody. 

Parliament also from time to time obtains (it is Return ta 
believed annually) a return of persons detained in of penon« 
prisons in England and Wales for contempt of Court fo/^nj^*^ 

tempt. 
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CHAPTER XIII. 

The Measure op Punishment for Contempt op Court. 

In ancient The punishment for contempt of Court was in ancient 

ounUh- times very severe, and often cruel and barbarous, 

ment rery Some curfous old cases (temp. Edward III., Edward 

Old cases ^'9 Elizabeth, James L, and Charles I.) are collected in 

in Dy^s j)y^r*s Reports, showing the barbarity with which persons 

ahowing -^ere punished for direct contempts constituted by either 

barbarous striking parties, or assaulting jurors in Westminster 

5j"ent^" Hall, or throwing missiles at Judges when sitting. It 

awarded scems then to have been the custom to indict and arraign 

in old days 

for con- (sometimes immediately) the offenders (in the cases at 
*™^ ■ Westminster Hall the locality of the contempt being 
laid as infra palatium et jiixta magnam aiilam) ; and it 
appears that upon conviction the offenders were 
sentenced to, and suffered such punishments for their 
contempts, as perpetual imprisonment (or imprisonment 
at the pleasure of the Crown), the forfeiture of all lands 
and goods (or payment of a very heavy fine), and having 
the right hand cut off. See JDavis* Case (2 Dyer, 188 b 
(10), and notes). The Bill of Eights (1688) declared 
''excessive fines" and ''cruel and unusual punish- 
ments " illegal. 
Punish- The punishment of the offence has now become com- 
ment now paratively merciful; the severest punishment being 
merciful, limited to fine or imprisonment, although in some bad 
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cases both are inflicted; but in less serious cases an 
apology is accepted, and the payment of the costs of the 
application (which are sometimes ordered to be paid as Costs 
between solicitor and client : Plating Co, v. Farquharsoji, between 
17 Ch. D. at p. 57 ; Lyon v. Goddurd, 11 Rep. Pat. Ca. '^J^'j^J^t^ 
113 ; Birmingliam Vinegar Brewery v. Henry, 10 Times 
L. E. 586; Jones v. Flower, 11 Times L. R 122) by the 
offender, only imposed as the penalty. It has been 
seen that a serious case of Contempt of Court may 
also be dealt with and punished on an indictment. 

It is of course impossible to say what a Judge or What is a 
Court would consider a sufficient punishment, or apanish" 
sufficient duration of imprisonment, for a Contempt of^^fj;'; 
Court. All the facts and circumstances of any particular 
case, and the nature of the contempt charged, must be 
taken into consideration, and regard must also be had 
to the disposition of the Court or Judge dealing with 
each particular case ; however, the Court generally in 
practice leans to the side of mercy. The duration of Duration of 
the imprisonment should not be too long or severe (see ^ent. ^' 
per Mathew, J., in In re Davies, 21 Q. B. D. at p. 288). 
The commitment for a time certain (except in cases it may be 
under the Debtors Act, which limits the duration of <^J^lin"* 
the imprisonment) is "the correct," if not "the only 
" correct " course (see Rex v. James, 5 Bam. and Aid., 
894, and per Willes, J., in Ex parte Fernandez, 10 
C. B., N. S., at p. 89 ; and per Mathew, J., in In re 
Davies, 21 Q. B. D. at p. 288). A commitment for a 
contempt till the defendant is discharged by due course 
of law is bad (Rex v. James, supra). But a general com- 
mittal, or one during pleasure, for contempt seems to be 
lawful (see dictum In re Special Reference from Bahama 
Islands [1898], A. C. at p. 145. A person guilty of 

p 
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contempt may be ordered to be fined and imprisoned 
until he has asked pardon (Garvs Wilson's Case, 7 Q. B. 
849). 
Practice in In the Chancery Division it is found more convenient 
tocSmmH ^^ practice to order a general committal for an un- 
d°V°t specified time, because that course leaves to the Judge 
term. or the Court an absolute discretion to order the dis- 

This Drftc* 

tice pre- chargo of the culprit from custody whenever it is thought 
fixiog V^ proper ; whereas if the committal be for a definite term, 
term. foj. ^ coutempt of a qiLosi criminal nature, the sentence 
partakes of the nature of a sentence on summary con- 
viction for a criminal offence, and it is then doubtful 
whether the question of discharging the culprit before 
the expiration of the sentence or altering the sentence 
must not be left to the decision of the Home Secretary 
(as representing the Crown) instead of to the Judge or 
Where the Gourt. It is doubtful whether a Judge has power 
Mntence ^^ reverse or modify a sentence of imprisonment for a 
doubtful if fixed term (In re tlie Dowager Duchess of Sutherland^ 
interfere the *' Times,'' 6th May, 1893). The application of the 
expires. Duchess Dowagcr of Sutherland for release from prison 
before the expiration of her sentence was left by the 
Judge to be dealt with by the Home Secretary {In re 
the Dowager Duchess of Sutherland, supra). In the case 
of the Ilkley Board v. Lister, 11 Times L. E. 176, Chitty, 
J., awarded a fixed sentence of 10 days' committal for 
publishing a circular which was a gross contempt. 
Cases iiius- It may be useful to give some cases illustrating the 
extenfof nature of the punishment awarded. In In re Fernandez, 
ment.^" ^^ C. B. (N. S.) 3, a witucss was ordered to be im- 
Witness prisoned for six calendar months, and to pay a fine 
answerf *^ ^^ £500, for coutumaciously refusing to answer a ques- 
tion which the Judge ruled he was bound to answer. 
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Upon a subsequent trial the witness gave his evidence, 
and was discharged from custody. In Davies' Case Breach of 
(21 Q. B. D. 236j her imprisonment for disregarding 
an injunction not to molest the owner and tenants of 
<;ertain property had continued for eighteen months. 
The Court evidently thought this too long a term of 
imprisonment for the offence. 

Contempts by addressing (when the trial of an indict- Addressing 

. public 

ment was pending) public meetings, allegmg that the meetings 
defendant was not guilty, and that there was a con- caIcuTh^uhI 
spiracy against him, and that he could not have a fair ^***°n^„"r* 
trial, were punished by a fine of JBIOO (Onslow and triixi 
WhaUey's Cases, L. R. 9 Q. B. 219) ; and in a worse case 
by imprisonment for three calendar months and a fine 
of £500 (Skipworth's Case, ib. 230) ; and the defendant 
to the indictment himself (who had committed the 
«ame contempt) was ordered to give security himself 
in £500, and to find one or more sureties in the like 
amount, to be of good behaviour, and not guilty of any 
•contempt for three months, and to be imprisoned until 
such security was given (ib. at pp. 240-1). Comments Commentii 
on a pending winding-up petition were punished with a winding-up 
fine of £50 and costs (In re Crown Bank, In re O'MaUey, P***^*^"* 
44 Ch. D. 649). A publication before the hearing of a 
winding-up petition charging fraud against the directors 
was punished by ordering the publisher to pay the 
costs of the motion to commit him (Re Cheltenham and 
Swansea Railway Co., L. E. 8 Eq. 580 ; and see Boivden 
V. Russell, 46 L. J., Ch. 414). 

It is competent for the Court where a contempt has An injunc- 
been committed to take the more lenient course of ^e^amed 
granting with costs an injunction against a repetition JJJJJ^/^ 
of the offence in preference to making an order for ting. 
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committal or sequestration (Plimpton v. SpiUer, 4 Ch» 
D. 286 ; Coats v. Ghadwick [1894], 1 Ch. 847). 
Dfestroyrag In the case of the Dowager Duchess of Sutherland^ 

a document iji 31 * n^^v* !_? 

produced iD ^ho destroyed a document produced for her mspection 

the cause. ^^^93. ^^ order, a fine of JB250, imprisonment for six 

weeks, and payment of costs were imposed (Sutherland v- 

Newspaper Sutherland, the " Times,'' 19th March, 1893). In a case 

comments _ 

on a pend- of ucwspaper commeuts on a pending charge of murder 
of niurdw* ^^ apology and payment of costs were accepted by 

the Court (Reg. v. Armstrong, the " Times,'* 9th May, 
The like on 1898) ; and in a case of the like comments on a pending- 
municipal petition against the municipal election of a Councillor 
pAuion. ^^^ ^ ward, at a "time of public excitement" owing 

to the petition, an application for an attachment wa& 

refused but without costs (In re Wigan Election Petition^ 

10 Times L. E. 264). 
Case of a The two foUowiug cases refer to the duration of im- 

solicitor , " 

guilty of pnsonment under the Debtors Act. A prisoner, who 

^fai*?^™Jf liad been a solicitor, was committed to Holloway Prison 

money. ^^^ g^^j^ Juuc, 1884, for having misappropriated a large^ 

amount of securities which had been placed in his 

hands by the trustees of a settlement. He moved on? 

11th July, 1884, for his discharge from custody. The 

affidavit in support of the motion stated that the 

prisoner was quite incapable of paying the money 

which he had misappropriated, and that he had a wife 

and four children dependent on him for support. On& 

of the trustees, who had deposited the securities with 

him, made an affidavit in his favour, but the other 

Dicta of opposed his release ; Pearson, J., said : " If the prisoner 

rsTe'Ji'ent " was uow bciug tried for the crime he had committed 

mentTn ' " bcforc a Judge at the Assizes, he would, if found guilty,. 

that case. « me^j -^^j ^ scvcre punishment ; but sitting here in. 
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"^ the Chancery Division he had no power to inflict that 

'' punishment. The Legislature had thought fit to do 

^' away with the imprisonment of persons for debt, and 

" it was not his duty to revive it. If by keeping this 

*^ person in prison it would be possible to obtain restitu- 

**tion of the money, or if he were concealing the place 

** where the money might have been deposited, he cer- 

^'tainly should not order his release; but as it was 

^'admitted that no good could be effected by keeping 

'^him any longer in prison, he should make an order 

" for his release " (In re PameU, W- N., 1884, p. 172), 

In the case of Treheme v. Dale (heard by Kay, J., 20th Disobedi- 

Nov., 1884) an application was made for the release trustee to 

of the defendant from Holloway Prison, of which he ^^^""^H^ 

had been an inmate since 6th October, 1884, having into Court. 

Extent of 

been committed there by the Court for disobedience of imprison- 
an order to pay into Court £474 88., being part of the "^'^** 
•estate of a deceased person, of whom he was the legal 
personal representative. The defendant was a broker 
and rent-collector, and in his affidavit he stated that 
he was not able to pay any part of this money ; that 
in consequence of his absence his business was utterly 
lost, and that he was a ruined man, and his goods 
had been seized and sold for rent, and that his wife 
and children (who were dependent upon him) were in 
great poverty and distress, and with the exception of 
ihree of his children (who earned a few shillings a 
week), were utterly unable to do anything for their 
support, and that he was willing to assign a life policy 
ior j£200 (all he possessed) to secure the debt, and 
he declared that nothing could be gained by his longer 
•detention in prison, as he had not any money. The 
Judge ordered him to be discharged on his executing 
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a proper assignment of his life policy to secure the 
money. 
A ja&T A year's imprisonment should be treated as purginr 

for keeping . , , - ,, * « 

back contempt by non-payment of money {McCombe v. Gray, 
money. ^ j^^ jj^ j^^ ^^2 . Q^^ii sce proviso to sec. 4 of Debtor'^ 

Act, 1869). 
nwnt for Kiuderslcy, V.C., held that ten days' lying in prison, 
injurious and an humble apology to the Court, was sufficient to 
in news- purge the contempt of the proprietor and publisher of a 
p*p«r« newspaper (who had published an article reflecting in: 

gross terms on witnesses and others in a pending suit. 
Apology to and who expressed to the Court his regret and con- 
not con- trition), and that it ought not to be a condition precedent 
cedent^to*' *^ ^^® release that he should apologize to the parties- 
release. reflected upon (Felkin v. Herbert, 33 L. J. Ch, 294). 
guiity^o^f ^ solicitor was arrested for disobedience to an 
contempt order made against him as an officer of the Court, and 

as an officer 

of the afterwards applied to Huddleston, B., in Chambers, 
'^^Z for an order to discharge him from custody, upon an 
°^ ^ed^t * affidavit stating that through illness and misfortune he 
be released, was wholly without the fuuds to enable him to pay any 
part of the costs. Huddleston, B., refused the applica- 
tion. The solicitor appealed to the Divisional Court, 
and Pollock, B., and Manisty, J., allowed the appeal and 
ordered his release without costs (see In re Freston, 11 
Solicitor Q, B. ])., at p. 558, note 2). One month's imprisonment 
ing client's was Considered by A. L. Smith, J., to be sufficient pun- 
charged^**' ishment for a solicitor who had not complied with an order 
after a fQj. payment of moucy (Thompson v. Barrett, 29 Sol. Joum.. 
In another 707). And it appears that a solicitor was discharged 
?wwedtfter ^^'^^ three months' imprisonment upon his making com- 
three peusatiou to the client whose money he had misapplied. 

months. 

(In reScard, cited Seton on Decrees, 5th ed., 413). 
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A defendant who had unwittingly offended by aPuni«h- 
publication which might possibly prejudice the fair trial publishers. 
of the case was ordered to pay the costs, although the 
application was dismissed, Yorkshire Provident Assurance 
Co. V- Gilbert (11 Times L. R, 143) ; and a fine of £10 
and costs were imposed by the Divisional Court in a 
case where the publisher admitted an article to be reprc' 
hensible ; Wright, J., saying he was not sure the Court 
ought to interfere in the case, In re the Finance Union 
(11 Times L. R. 167). 

Where the contempts charged were not serious con- in cases of 
tempts of Court, North, J., has held that payment of the nicai con- 
costs of the applications to commit for the contempts Jj^'ment 
was a sufficient punishment (In re Cornish, 9 Times <»f £<>»** 

^ ^ sufficient 

L. R. 196; In re Martindak [1894], 3 Ch. 193.) And punish- 
Stirling, J., has held the same {Day v. Longhurst, 41 "*** " 
W. R. 283). And where a party to pending proceedings Contempt 
published an abusive and defamatory article on his In^op"]^"^ 
opponent and on the hearing of a motion to commit J^'j^^^*** 
him at once apologized for his offence the Divisional apology 
Court fined the offender £25 and ordered him to pay due. 
the costs of the motion to commit him {Reg. v. Bar- 
nardo, the " Times,'' 29th Nov., 1892). But for send- Abusing a 
ing before the trial letters to persons who might be^ufbu 
witnesses thereat abusive of one of the parties to the ^»*'^«»*««- 
cause, committal was ordered, an apology at the Bar not 
being made (Wellby v. Still, 66 L. T. 523). 

Where a defendant to an action for libel published in ^™™°*'^' 
his paper while the action was pending an article calcu- fendant 
lated to prejudice the trial, he was ordered to pay costs as action, 
between solicitor and client, and to undertake that until l^^^' 
the triaL there should be no more attempts to pr^j^dice »^i^<^j^J^^^^ 
the course of justice by articles in his paper, and to stop ordered. 
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the sale of the particular issue of his paper {Birmingham 
£50 fine Vinegar Brewery v. Henry, 10 Times L. E. 586). A fine 
fOT swio'us ^' ^^0 *°^ payment of costs was held sufficient punish- 
newspaper ment for newspaper comments of a serious character 

comments , 

at once upou a pending case, but at once apologized for {Russell 
a^^iogized ^ jiy^^^n^ 11 Times L. R. 38). But for a gross and 

deliberate contempt by a defendant in publishing a 

circular concerning a case, ten days in prison was 

awarded, although an apology was made at the bar, 

Ilkley Board v. Lister (11 Times L. E, 176). And where 

the comments were such that the publisher could 

reasonably urge that any contempt constituted by them 

was unintentional on his part, payment of a fine of £5 

and costs as between solicitor and client was ordered 

{Jones V. Flower, 11 Times L. E. 122). 

Punish- For a breach of an injunction not to infringe a patent 

breach of a Writ of attachment was ordered to issue by the 

tSn^n r* Divisional Court, but to lie in the office for 14 days, and 

pat«nt j^Q^ ^Q issue at aU if within that time the offender did 

action. 

certain things, and the offender was ordered to pay 

the costs as between solicitor and client, and to account 

for the infringing machine {Ijyon v. Goddard, 11 Eep. 

Pat. Ca. 113). In this case the offender attempted to 

excuse himself by alleging that he had sent the 

infringing machine to Germany, believing that the 

injunction did not extend to ''foreign parts." 

Punish- Where a bank-note was sent by a possible litigant as 

sending a present to the Lord Chancellor, on his submission 

]ud«>?* ^^ ^^^ humble apology, and in consideration of his holding 

a public office, he was at once discharged, the note 

being with his consent forfeited, to be applied in charity, 

and he being ordered to pay all the costs, Martinis Case 

(2 E. & M. 674). 
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CHAPTER XIV. 

The Eight of Appeal in Cases op Contempt of Coubt. 

It should be clearly understood that in many cases — ^in in the 
fact, the majority of cases — of contempt of Court noj^ig"/^ 
appeal lies from the decision of the Court or the Judge. <^<>»*«™P* 

^^ ° no appeal 

In fact, there is no appeal in any of the very numerous Hes. 
<5lass of cases of contempt of Court arising from what 
is called an interference or attempted interference with the 
<:our8e of jttstice. In Chapter XV. (post) the author has 
dealt with what he deems to be the necessity for 
legislation, giving a right of appeal in all cases of 
<$ommittal or attachment. The Sovereign can (as has 
heen already seen) pardon a contempt, or remit or 
reduce the sentence therefor. But this does not com- 
pensate for the loss of an absolute right of appeal in 
due course of law, without any objection to the appeal 
being allowed on the ground of the discretion of the 
Court below, upon the disposal of which appeal the 
whole case would be reheard. The following cases 
illustrate the numerous class in which no appeal lies. 
In Ex parte Fernandez it was laid down that there is no Cases 
appeal except to the Sovereign from an order of a Judge ]^^ °?^ 
of Assize punishing for contempt (see 10 C. B., N. 8., 
at pp. 25-6, and 30 L. J. C. P., at p. 828). In Reg. v. 
Jordan (36 W. R. 797), it was held by the Court of 
Appeal that the jurisdiction of the Superior Court in 
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reviewing committals for contempt by an Inferior Court 
i« limited to the consideration whether there were muteriah 
upon which the Judge ordering the committal could have 
reasonably inferred contempt, and whether the form of 
the committal is in accordance with one or other of the 
forms laid down in the County Courts Act. And the 
Divisional Court has held that an order of a County 
Court Judge fining a person for assaulting a County 
Court bailiff in the execution of his duty is not appeal- 
able, as the proceeding was not a '^ matter" within 
sec. 48 of the County Courts Act, 1888 {Lewis v. Otoen 
The discre- [1894], 1 Q. B. 102). The Court of Appeal has also 

tion of the 

Judge in held that the discretion of a Judge to commit to prison 
will not under the Debtors Act will not be reviewed on appeal 
ftrid*t7th ((^^^^^^^^^ V. Elgood, 34 Ch. D. 691 ; Preston v. Ethering- 
Where the ton, 37 Ch. D. 104). And in the case of O'Shea v. 
jusTe b O'Shea (15 P. D. 59), it was held that no appeal lies, 
alleged to siuce the Judicature Act, 1873, in a case of contempt 

be inter- * 

fered with by commcuts tending to prejudice the fair trial of an 

Ses?^^^* action, or in fact, in any case where something is alleged 

to liave been done to prevent, interfere with, or prejudice 

the course of justice. This case has been approved and 

followed by the Court of Appeal in Ireland (Attortiey 

General v. Kissane, 32 L. K. Ir. 220), i.e. the case of an 

attachment against the County Inspector of Kerry for 

refusing to grant police protection on the execution at 

night of writs issued from the High Court. These 

decisions, and the vexed question of discretion, scarcely 

leave any appeal in cases of contempt. 

No action The importance of this Subject is the more apparent 

a Judge for when it is remembered that (according to a recent 

committoi.' dccision of the Court of Appeal) a Judge of a Superior 

Court is not liable to be sued in damages for a wrongful 
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committal, although he has acted in the matter 
** maliciously for the purpose of gratifying ill feeling" 
(Anderson v. Gorrie, 10 Times L. R. 660). A Judge, 
whatever his conduct, is absolutely protected from an 
action, but of course he may be called on to answer for 
his conduct to the " powers that be." 

It is presumed that the only remedy of a person Only 
conceiving himself to have been unjustly committed to petition 
prison by the Court or a Judge in a case where there ^/^^rfon. 
is no appeal y^ould be to petition the Crown (through 
the Home Secretary) for a pardon or an order of release. 
This, it is submitted, is an unsatisfactory remedy. 

It is curious to find that it seems that an appeal Appeals 
lies from all orders to commit made in the Colonies, to commit 
In In re Pollard (L. E. 2 P. C. 106) an appeal was J"^*/^JJ^ 
allowed to the Privy Council from an order of committal nies per- 

. mitted. 

of the Supreme Court of a Colony for an alleged quasi 
criminal contempt (interference with the course of 
justice), i.e. an alleged contempt of Court by a barrister 
engaged in his professional duty. But in McDermott v. 
The Judges of British Guiana (L. K. 2 P. C. 341), it was 
held, where the Court of a Colony was one of Record 
and had power to commit, that the exercise of such 
power was discretionary, and not the subject of appeal. 
But this proposition is, it is submitted, inconsistent 
with Pollard*s Case (siipra)^ and is now of doubtful 
authority, for the Privy Council has since granted leave 
to appeal from an order of committal for contempt 
made by the High Court of British Guiana (see In re 
de Spuza, the ''Times,'* 3rd December, 1888. This 
appeal subsequently abated owing to the death of the 
appellant). 
This important distinction (it has been seen) exists in As to there 
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being no this kingdom between a contempt arising in a matter of 
whe^re the ^ Criminal nature and a contempt arising in a matter 
u of^r^^ of a nature not criminal, namely, that an appeal lies in 
criminal the latter case, but not in the former, from the decision 

nature. 

of the Court giving leave to issue an attachment, or 
ordering a committal of the alleged offender. As to the 
former class of case, see Judicature Act, 1873 (86 & 37 
Vict. c. 66), s. 47 ; O'Sliea v. O'Shea, 15 P. D. 59 ; 
Att'Gen. v. Kissane, 32 L. B. Ir. 220. As to the latter 
class of case, see Reg. v. Barnardo, 23 Q. B. D. 305 ; 
Dictum of Barnardo v. Ford [1892], A. C. 326. " When a man does 
L.J., as to " not obey an order of the Court, made in some civil pro- 
contempt 4t ceeding, to do or to abstain from doing something, 
criminal in " as where an injunction is granted in an action against 
' ''a defendant, and he does not perform what he is 
'' ordered to perform, and then a motion is made to 
''commit him for contempt of Court, that is really 
''only a procedure to get something done in the 
" action, and has nothing of a criminal nature in it '* 
(per Cotton, L.J., in O'Shea v. O'Shea, 15 P. D., at 
p. 62). 
The qucs- A. questiou thus arises as to whether the correction of 

tion is , , , ^ 

whether the coutcmpt is puuitivc or disciplinary, or whether the 
tio^n ofthe proccss is merely to enforce an order in the cause for 
contenapt jj^^ benefit of a party. It has been held that disobedience 

IS punitive * •' 

or not. to an order to attend before an examiner of the Court 

to be examined is not a contempt so far of a criminal 

nature as to preclude an appeal {In re Evans, Evans v. 

Noton [1893], 1 Ch. 252). According to the dictum of 

Cotton, L.J. (cited above), such a disobedience is not 

Difference a Contempt of a criminal nature. It is difficult to draw 

^vii Md the line between contempt which is a civil wrong only 

criminal ^j^^ ^ coutcmpt which is a criminal wrong; but it is 

contempts. ^ '^ 
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submitted that contempt is merely a civil wrong where 
there has been disobedience of an order made for the 
benefit of a particular party, and that person sets the 
Court in motion to punish the disobedience (per Bowen, 
L. J., in In re Evans, supra, at p. 266) ; and that contempt 
is a criminal wrong where either the Court itself takes 
cognizance of the offence without being set in motion, 
or being set in motion has to deal with an alleged offence 
which is a public wrong as being an interference with 
the course of justice before or during the trial or 
hearing. 

The Court of Appeal will not interfere with the No appeal 
exercise of the discretion of the Judge given by " Marten's cases froii> 
Act," 41 & 42 Vict. c. 54 {Preston v. Etherington, 37 e?w"f*the 
Ch. D. 104). In that case Cotton, L.J., sAid (t6. atJ"dfi:e'« 

discretioiu. 

p. 109) : '' The appellant has contended that in the 
** exercise of the discretion given by 41 & 42 Vict. c. 54, 
'* we ought not to send the appellant to prison. But 
''Mr. Justice Eekewich had that discretion given him, 
'' and must be taken to have exercised it. He exercised 
'' it in a way the appellant does not like, but he did 
exercise it, and if the case is one ivhere he had jurisdic- 
tion to authorize an attachment we cannot interfere with 
" his discretion in the exercising of it The only question, 
" therefore, which we have to consider is whether the Act 
" gave him that jurisdiction." And in Crowther v. Elgood 
(34 Ch. D. 691), Cotton, L.J., is reported to have said (ift., 
p. 697), he was of opinion, " as the Judge had jurisdic- 
" tion to make the order, and the default was proved, the 
*' Court of Appeal ought not to interfere with his discre- 
'' tion in ordering the attachment to issue ; " see also 
In re Wray, 36 Ch. D. 138, where the Court of Appeal 
would not interfere with the discretion of the Court 
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below in refusing to attach a bankmpt solicitor for 
default in paying money ordered to bo paid by him as a 
solicitor. 
But an But if the attachment has been improperly ordered 

fh>m an to be issuod, either without jurisdiction, or contrary to 
^hout*^* practice, the Court of Appeal will interfere. It seems, 
jurisdic- however, that it will not permit an objection not raised 

tionorirre- r ^ 

guiariy. bclow to be taken on the appeal {per Cotton, L.J., in 

Davis V. Galmoye, 39 Ch. D. at p. 823). 
The Court The Court of Appeal will not, as a general rule, 
will m>t* interfere with the conclusion of the Court below as to 
x^w* del *^® debtor's ability or inability to pay (EsdaUe v. Visser^ 
ci Jn fJio 13 Ch. D. 421). But see Chard v. Jervis (9 Q. B. D. 178), 
pay. where the Court of Appeal on further evidence took a 

different view as to means from that taken by the Court 
below. 
Cases in In cascs not tending to interfere with the course of 
^peai may justice, or whcrc the matter cannot be reasonably con- 
be brought, tended to be within the mere discretion of the Judge, an 
appeal lies either from the grant (Witt v. Corcoran, 2 
Ch. D. 69), or refusal (Jarmain v. Chatterton, 20 Ch. D. 
493) of an order to commit, or for the issue of a writ 
of attachment ; but where the matter appears to be one 
which may reasonably be said to be within the dis- 
cretion of the Court below, the Court of Appeal will be 
slow to interfere with that discretion {Bnstow v. Smyth, 
Appeal 2 Times L. B. 36). An appeal will lie against an order 
cSion for*" either granting or refusing the discharge of the prisoner 
from*'^ from custody (unless the original order of committal is 
custody, one against which an appeal will not lie), but the Court 
of Appeal would be slow to interfere with the discretion 
of the Court below exercised in the matter (where the 
question is purely one of discretion), and particularly 
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in a case where the discharge from custody had been 
granted by the Court below. 
An attachment improperly got may be discharged -^'t^c^*- 

ment im- 

upon the application of a person who has submitted to properij 
it and been arrested under it (In re Manning, 30 Ch. D. Strg^!*" 
480). 

A bankrupt is entitled to appeal against an order a bankrupt 
<!ommitting him for contempt of Court for wilful failure from an '^ 
to deliver up to the trustee in his bankruptcy property ^mu. 
forming part of his estate (In re Ashicin, Ex pane 
Ashicin, 26 Q. B. D. 271). 

An order for attachment or committal under the Appeal lies 
exception of section 4 of the Debtors Act against a to attach, 
trustee or person acting in a fiduciary capacity, being ^bt^y^^*' 
" an order made in a civil proceeding, and not a judgment ^^' 
in a criminal cause or matter,*' an appeal lies from the 
order (Croivther v. Elgood, 84 Ch. D. 691 ; Jarmain v. 
Chatterton, 20 Ch. D. 493 ; Witt v. Corcoran, 2 Ch. D. 
69). But the Court of Appeal will be slow to alter 
the decision of the Court below (Jarmain v. Chatterton, 
svpra). 

An appeal lies to the Court of Appeal (Reg. v. Bar- Appeal lies 

iToni 

nardo, 28 Q. B. D. 805), and the House of Lords (Bar- attachment 
nardo v. Ford [1892], A. C. 326), against an order for obey/ng 
An attachment for disobedience to a writ of habeas ^^^^'^^ 

corpus, 

corpus. 

It will be seen from the above review of the cases on Theconciu- 
the subject that an appeal lies from an order to commit the right 
or attach in a few cases only, and that in some of those ^^ •pp**^ 
cases the objection of "discretion** may be placed in 
the way of the appeal- 
Where an appeal lies it may be had without any Leave to 
leave. Cases where the liberty of the subject is concerned nJJI^^y * 
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are expressly excepted from the operation of the Judi- 
cature Act, 1894 (57 & 58 Vict. c. 16). 
Time for An appeal from an order of committal, or for leave ta 

ftppoalinff 

to Court issue a writ of attachment, when made in open Court 

PP®*- (whether by a Divisional Court or a Judge) must be 

brought within fourteen days of the date or completion 

(as the case may be) of the order ; the notice of appeal 

motion is a four-day notice, and the appeal is set down 

and dealt with as an interlocutory appeal. A form of 

notice of appeal will be found in Appendix B. 

Appeals Appeals from a like order made by a Judge at Chambers 

in Cham- do not appear to be appeals in '' matters of practice and 

***"• ** procedure " within the Judicature Act, 1894, Ex parte 

Sheriff of LancasUr (the " Times;' 11th February, 1895), 

and therefore lie in the Queen's Bench Division to a 

Divisional Court and not to the Court of Appeal. 

Time for Noticc of appeal from such an order made at Chambers 

from* ' must be served in the Chancery Division within fourteen 

Chambers, flays, and in the Queen's Bench Division within five 

days from its date. 
Practice in In the Chancery Division, unless the Judge at 

Chancerj 

DiTision. ' Chambers certifies that he wants no further argument 
on the subject, an application to him in Court to 
discharge his order in Chambers, to be made within 
fourteen days of its date, is a condition precedent to- 
an appeal therefrom. 
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CHAPTEE XV. 

The Necessity fob Legislation BEaAHDiNO the Law 

OP Contempt op Court. 

The jurisdiction as to contempt of Court and the The juris- 
punishxnent following upon it, whether by fine or im- contempt 
prisonmenty are so indefinite and uncertain, and the^^^^^^ 
mode of convicting of it and the manner of punishing with bj 
it 80 much more consonant with the feelings and necessities ment. 
of ancient times than with those of modem days, that it 
may reasonably be said that the whole subject of con- 
tempt of Court and its punishment ought now to be 
dealt with, regulated, limited, and defined by Act of 
Parliament. It is believed that in France the offence 
has been so defined and limited. 

In the year 1888, the then Lord Chancellor (the Earl Bin 
of Selbome) attempted to do this to some extent, and bj Lord 
with that object introduced into the House of Lords the ^l^^i 
** Contempts of Court Bill." P^'-po^*- 

In moving the first reading of that Bill on the 8th of Speech of 
March, 1883, his Lordship is reported to have said bone on 
(Hansard, vol. 276, p. 1707) : " Speaking of Courts of ^^^'^^, 
civil and criminal jurisdiction in England and Ireland, he m- 
might divide contempts generally into two distinct classes. 
The first class were contempts of the Court itself, not con- 
sisting in disobedience to its orders, and these might be 
committed either by persons who were entirely ntrangers 

Q 
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Speech of to any proceedings pending, or by persons "who were parties 
borne— to those proceedings. The other class of contempts con- 
contxnwd. g^gj^^ ^f disobedience to the orders of a Court, and was 
necessarily confined to the parties to proceedings before 
the Court. The first class of contempts, not consisting 
of disobedience to orders of the Court, might be sub- 
divided into two kinds : first, those taking place in the 
face of the Court, as by some insult offered by some 
person present to the presiding Judge, or by some inter- 
ruption of the proceedings, making interference neces- 
sary ; and, secondly, into contempts not committed in 
the face of the Court, but outside, by proceedings cal- 
culated to obstruct, or interfere with, or improperly 
prejudice, the administration of justice in proceedings 
pending before the Court. Proceedings taken by Courts 
to vindicate themselves against both these descriptions 
of contempt were strictly necessarily penal, though they 
had also for their object the deterring others from com- 
mitting the like offences. There was, however, a dis- 
tinction between these two kinds of contempt which 
might be committed either by parties or strangers to 
proceedings — ^namely, that all Courts of Record (Inferior 
as well as Superior) had power by reasonable fine and 
reasonable imprisonment ; and, in the case of Inferior 
Courts — doubtless, subject to revision — to punish con- 
tempts committed in face of the Court, but Inferior 
Courts had no power to punish contempts committed 
elsewhere. The Superior Courts, on the other hand, 
had power to punish contempts of that class committed 
elsewhere, as well as those committed in face of the 
Court. The punishment for those contempts of both 
kinds was by fine or imprisonment, or both. The law 
did not fix any limit to the power of the Courts in the 
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infliction of these punishments. As he had already Spwch of 
stated, the power of punishment by Inferior Courts was borne— 
subject to revision, but Superior Courts were not subject <^»'*«^- 
to any similar superintendence. Although, doubtless^ the 
Judicature Acts had made all orders of the High Court 
subject to appeal, yet it had never been the practice to 
appeal against orders of that description. Before speak- 
ing of Ecclesiastical Courts, he would revert to the 
class of contempts committed by persons against whom 
orders had been made, and who had disobeyed those 
orders. The object of punishing contempts of that class 
was partly penal and partly to compel obedience to the 
orders of the Court. As cases of this class could not 
arise in Courts purely criminal, but only in Courts of 
civil jurisdiction, the power of punishment in those cases 
was by imprisonment only, and not by fine. With 
respect to the Ecclesiastical Courts, they had no direct 
power to punish for any contempts whatever, but con- 
tempts of both the principal classes he had indicated, 
both those committed in face of the Court, which dis- 
turbed the proceedings of the Court, and those which 
consisted in disobedience to orders made, were dealt with 
by statute. The first of the statutes now in force upon 
that subject was passed in the 53rd year of George III. 
It was therein provided that when an Ecclesiastical Court 
declared a party to be contumacious or in contempt, the 
fact should be certified to the King in Chancery, and 
then there issued out of Chancery a writ called ' de con. 
cap.,' under which the contumacious or contemptuous 
party was committed to prison, a form of order being 
prescribed by the statute under which he was to remain 
in prison until he submitted himself to the Court, or 
something to that effect. The statute contained no 
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Speech of provisions either as to any fixed term of imprisonment or 
borne—' as to any means of putting an end to it if the party did 
continued, ^^^ submit himself to the authority of the Court. . . . 
To deprive Courts of the power of punishing for con- 
tempts would be impossible — Judges must have the 
power of summarily vindicating their authority — hut it 
did not follow that the power should be indefinite and under 
no legal regulations. He should be the last person to 
pass adverse criticisms upon the way in which the 
Judges had exercised the powers which the law had 
vested in them. When they had exercised the par- 
ticular power under consideration they had done so 
from a sense of duty and under the pressure of grave 
public necessity. But it was strictly consistent with 
the confidence which he felt, generally, in their judg- 
ment to point out the serious inconveniences which might 
arise from the want of landmarks laid down by law with 
regard to the measure of punishment, however clear the 
offence might be. The jurisdiction in matters of con- 
tempt was in its nature a penal jurisdiction, and de- 
pended very much on the discretion of Judges. It was 
exercised summarily, and in a manner which was 
entirely exceptional. It was impossible not to see that 
a jurisdiction of that kind was liable from time to time 
to provoke censure, which, though it might be entirely 
unmerited, could not be met and answered by the dis- 
tinguished public servants who were the subjects of 
attack." 
Short effect The effect of the Bill brought in by Lord Selbome 
seiborne's ^^^ (shortly), to limit every sentence for contempt to 
Bill. a period not exceeding three months* imprisonment, 
and to limit the power of fining to £600. If after the 
three months there was a continuance of the contempt, 
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or a repetition of it, it was provided that the Court 
should have power to continue the imprisonment. Other 
provisions in the Bill appHed to Ecclesiastical Courts. 
In the case of wilful breach of an injunction granted 
by the High Court of Justice, it was provided that the 
Court might summarily assess the damage, and make 
the offender liable for it. The case of wards of Court 
seduced or clandestinely married or otherwise interfered 
with was not affected by the Bill The Bill did not get 
beyond the introductory stage, and has never been 
revived. 

All will agree that some such Bill as this (which was 
brought in by the Earl of Selbome as long ago as 1888) 
ought to become law. 

In the year 1894 a Bill was prepared and brought Bill 
into Parliament (by Mr. McCartan, Mr. Morton, Mr. inTs^s* ^ 
Sexton, Mr. Byles, and Mr. Knox) to " amend the law J|[^*^ ^^ 
relating to imprisonment for Contempt of Court," by contempt. 
which it was proposed to be enacted that, (1) on and ^^ow^of^" 
after the passing of that Act it should not be lawful *^*' b»i^- 
for the Judge of any Court in the United Kingdom to 
sentence any person to a term of imprisonment longer 
than four weeks for a contempt of his Court ; and (2) 
that Contempt of Court should be an indictable mis- 
demeanour, and should be punishable by imprisonment 
without hard labour for a period not exceeding six 
months : Provided that no Judge before whom the case 
in connexion with which the contempt was alleged to 
have arisen should sit as a member of the Court before 
which the alleged contempt was tried; and provided 
that in cases where the contempt was a refusal or 
neglect to obey an order of a Court, a prisoner under 
sentence for the contempt should be released on his 
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apology to the Court and obeying its order, notwith- 
standing that he should not have served the term of 
imprisonment to which he was sentenced for the con- 
tempt. This Bill met with the same fate as the Earl 
of Selborne's Bill, and did not proceed further than its 
initial stage. 
Parliament In particular, Parliament should take into its con- 
rightof sideration the decisions prohibiting any appeal in all 
^fi^^'^^jf cases of contempt of Court by interference with the 
contempt course of justice. For a statement of the several cases 
of contempt in which no appeal lies, see Chapter XIY. 
{ante)^ on the right of appeal in cases of contempt of 
Court. It will be seen that in the great majority of 
cases no appeal lies. 
An appeal It is submitted that an appeal ought to lie in every 

ought to 

lie in all class of case of Committal for contempt, with power to 
Mmmittai stay (on application to the Court for the purpose) such 
tem^r" ^^ those appeals as could be shewn to be clearly frivolous 
or vexatious ; and that no security for the costs of such 
an appeal should be ordered merely on account of the 
poverty of the appellant. It is difficult to understand 
why mere poverty should, coupled with the inability to 
give security for costs, prevent a man from trying to 
escape from an order for his imprisonment fairly con- 
ceived to be unjust or erroneous. Personal liberty is 
equally valuable to and necessary for all. It is obvious 
that even a day's imprisonment would ruin some men, 
who might thereby lose their characters and be deprived 
of their situations or other means of livelihood. 
Persons It may surprise some persons to know that according 

i!^pri8oned ^0 the law of England the liberty of the subject may 
ofa^jid'e ** *^y *™® ^^ summarily interfered with for an in - 
without definite period, or that any one may be fined in a large 
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amount, without any right of appeal, at the will of an any right 
individual, for an alleged oflfenee, the limits of which ^ "^^* * 
offence in its nature it puzzles the lawyer to strictly, 
or even adequately, define. Practically, in every other in other 
case of imprisonment ordered, except after the verdict [i^ri^n- 
of a jury (even from a summary conviction by a™*°*igiie 
magistrate, see 42 & 43 Vict. c. 49, s. 19) an appeal now 
lies. It is submitted that the liberty of the subject 
ought not to be interfered with by the order of a Judge 
or of a Court without giving in all such cases a right of 
appeal. In fact, no Englishman ought ever to be 
placed in such a position with regard to an alleged 
contempt of Court by him which he denies as to be 
forced to exclaim with the Psalmist, '' I am so fast in 
prison : that I cannot get forth " (Psalm Ixxxviii. v. 8, 
Prayer-hook Version), 

In February, 1892, a Bill was prepared and brought biu 
into the House of Commons (by Mr. Warmington, Q.C., 1*^^ Souse 
Mr. Finlay, Q.C., Mr. Cozens-Hardy, Q.C., The Hon, of Com- 
Bernard Coleridge, Q.C. (now Lord Coleridge), Mr. ^^9" L^ 
Gainsford Bruce, Q.C. (now Mr. Justice Bruce), and Mr. SYp^^' 
Augustine Birrell, Q.C.) for giving an absolute right of J°* •*^"*" 
appeal to all persons committed to prison or attached 
for contempt of Court by any order of the High Court 
of Justice. The following is a copy of the text of this Text of 
Bill. (1) " From and after the passing of this Act every ***" ^'"• 
" order of Her Majesty's High Court of Justice, or of 
** any Judge or Judges thereof, upon any motion or 
** application to commit any person to prison, or for an 
''order that a writ of attachment do issue against any 
'' person for contempt of Court, and every order made 
" by the said Court or by any Judge or Judges thereof 
^' without any motion or application for such committal, 
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^ or that an attachment do issue^ shall be the subject 
'of an appeal to the Court of Appeal. (2) Every order 
'made as mentioned in the first section shall be an 
* interlocutory order within the -meaning of the Judi- 
'cature Acts, 1878 to 1891, and the Eules of the 
' Supreme Court. (8) An appeal shall lie to the House 
' of Lords from any order made by the Court of Appeal 
'upon such an appeal as aforesaid, and from every 
'original order made by the Court of Appeal for 
' committal of, or that an attachment do issue against 
' any person for contempt of Court. (4) This Act may 
'be cited as the Contempt of Court (Appeal) Act, 1892." 
This Bill was a good one as far as it went, but it 
will be observed that it omitted to give a right of 
appeal to persons committed or attached by orders of 
County or other inferior Courts, so as to prevent the 
application of the principle laid down in Reg. v. Jor- 
dan (36 W. E. 797). As the BiU stood, there would 
have been a right of appeal from all cases in the High 
Court, but no such right in many cases in inferior 
Courts. Having regard to the provisions of the Judica- 
ture Act, 1894 (57 & 58 Vict. c. 16), sect. (2) of the BiU 
ought not now to become law. 

For some reason this Bill (brought into the House 
of Commons with leave by so many eminent practical 
lawyers) was not further proceeded with, but was aban- 
doned by its learned authors. It is desirable that some 
such Bill as this should become law. 
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CHAPTER XVL 

The Manner in which Persons committed for Con- 
tempt OP Court are dealt with in Prison. 

It may be found both useful and instructive to make Treatment 

some remarks upon the manner in which persons o^ H^ 

committed for contempt of Court are treated while in J«*^«^ 

* for con- 

prison. It is considered that it may be thought unsatis- tempt. 

factory merely to conduct such persons to the door of 
the prison and leave them there; and that it will be 
found interesting to tell them somewhat of the treat- 
ment they may expect within its walls. 

Section 41 of the Prisons Act, 1877 (40 & 41 Vict. PrUons 

Act. 1877 

c. 21), enacts that any person who shall be imprisoned «. 41. ' 
under any rule, order, or attachment for contempt of 
any Court shall be treated as a misdemeanant of the 
first division^ within the meaning of section 67 of the 
Prisons Act, 1865 (28 & 29 Vict. c. 126). That section Prisons 
is as follows: — "In every prison to which this Act^^^^^®^^* 
appUes prisoners convicted of misdemeanour, and not 
sentenced to hard labour, shall be divided into at least 
two divisions, one of which shall be called the first 
division, and whenever any person convicted of mis- 
demeanour is sentenced to imprisonment without hard 
labour it shall be lawful for the Court or Judge before 
whom such person has been tried, to order, if such 
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Court or Judge think fit, that such person shall be 
treated as a misdemeanant of the first division ; and a 
misdemeanant of the first division shall not be deemed 
to be a criminal prisoner within the meaning of this 
Meaning Act." Criminal prisoner means any prisoner charged 

oi words 

« criminal ^ith or couvictcd of a crime (28 & 29 Vict. c. 126, s. 4). 
prisoner." j^j ^^^ Oshome V. Milman (18 Q. B. D. 471) as to 
meaning of "criminal prisoner," from which case it 
would seem that it means a person convicted and 
sentenced for an offence which has "all the essential 
elements of a crime." A person committed to prison 
for acting as a solicitor though not duly qualified was 
therefore held to be a " criminal prisoner " {Osborne v. 
Milmany supra); but the case of a solicitor struck off 
the rolls for allowing his name to be used by an 
unqualified person, has been held not to be a criminal 
matter (In re Eede, 25 Q. B. D. 228). 
Rules to Eules were made in February, 1878, by the Secretary 
the^re^t- ^^ State, Under the authority of the Prisons Acts, 1865 
"rison of ^^^ 1877, to regulate the treatment in prison of misde" 
misde- meanants of the first division. By these rules, prisoners 
of the first of this class are to be confined in a cell or room specially 
division, appropriated to them, and are not to be placed in asso- 
ciation or at exercise with criminal prisoners. The Visit- 
ing Committee are empowered to permit such prisoners 
to have at their own cost the use of private furniture 
and utensils suitable to their ordinary habits, and to have 
for certain purposes the assistance of a servant appointed 
by the Governor. They may further supply their own 
food, subject to such restrictions as may be necessary to 
prevent luxury or waste, and may wear their own clothing. 
The Visiting Committee may also accord them the privi- 
lege of receiving visitors to a reasonable extent. They 
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take exercise as the rules require apart from the criminal 
prisoners. See the statement of the Home Secretary staument 
<The Eight Honourable H. H. Asquith, Q.C., M.P.), made sL^eury 
in the House of Commons with regard to the Dowager |f *^« 
Duchess of Sutherland's Case, the " Times;' 28th April, landCwe." 
1898. 

The following is the text of the olBicial rules on Text of the 
the subject — "They (the Visiting Committee) shall iati?g"he 
"permit misdemeanants of the first division to have *"*^"®'** 

-^ in pnsoa 

"supplied to them, at their own expense, such books, of mw^*- 
" newspapers, or other means of occupation other than of the first 
"those furnished by the prison, as are not in their ^*^*"^'** 
"opinion, or, in their absence, pending their approval, 
"in the opinion of the Governor, of an objectionable 
"kind. They shall, on the application of any mis- 
* * demeanant of the first division, permit him to wear his 
" own clothing, provided that it is sufficient, and is fit 
" for use ; and to supply his own food under the restric- 
" tions made in respect thereto; also, if, having regard 
" to his ordinary habits and condition of life, they think 
"such special provision should be made in respect to 
" him, they shall permit any such prisoner : — 

" (1) To occupy, on payment of a small sum fixed by 
"the Commissioners, a room or cell fitted for such 
"prisoners, and furnished with suitable bedding 
" and other articles, in addition to or different from 
" those furnished for ordinary cells ; 
" (2) To have, at his own cost, the use of private 
"furniture and utensils, suitable to his ordinary 
" habits, to be approved by the Governor, 
" (8) To have, on payment of a small sum fixed by 
" the Commissioners, the assistance of some person, 
"to be appointed by the Governor, relieving him 
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'' from the performance of any unaccustomed tasks 
" or offices." 
Diet, &c., As a rule, misdemeanants of the first division who can 
in prison, pay for them are permitted to have food and other 
necessary refreshment sent into the prison for their 
consumption from any hotel or restaurant near to the 
prison. The " menu " sanctioned under ordinary circum- 
stances provides for a plain breakfast with ^* a relish ; " 
a dinner consisting of a joint, two vegetables, and 
pudding ; and a ** high " tea or supper with fish, ham, or 
eggs, or both. Fowls are not always regarded as for- 
bidden luxuries, nor are soles. The caterers (knives and 
forks being forbidden) facilitate matters by carving 
cold fowls into tit-bits, and slicing soles, in order that 
they may be eaten with a wooden fork or spoon. 
Visits, Visits of relations and friends are permitted (subject 

m^ic»i to the regulations) to the persons detained, and proper 
Ac^'pe^^*' newspapers and books are allowed for the use of such 
mitted. persous. Mcdical attendance (either of the prison 
doctor or of the ordinary medical adviser of the person 
detained) is, when necessary, or desired by the person 
detained, permitted. 
Treatment It appears that the Dowager Duchess of Sutherland 
Dowagei- (who ou 18th March, 1898, was committed for contempt 
SrUnd ^f Court in destroying a document produced to her 
in prison, under an order) was on arriving at HoUoway Prison 
conducted as a " chancery prisoner " to the right (or 
female) side of the prison, and thence to her '' cell," 
which was a roomy apartment about 25 feet long by 15 
feet wide, fitted up in comfortable style by a firm of 
well-known furniture-dealers, the chairs being up- 
holstered in blue plush. The apartment was brightened 
by tapestry hangings and the floor carpeted. In one 
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corner of this ^'cell" were a brass bedstead, a toilet 
Boite, and a bright fender and fireirons, all adding to its 
** cheerful appearance." Some well-known confectioners 
were allowed to cater for the Dowager Duchess during 
her detention, and she was to be able to receive visits 
from her friends and to read newspapers and books 
(see the " Times;' 22nd April, 1893). 

It therefore abundantly appears that persons with Persons 

, , with zneani 

means can when committed to prison for contempt of can make 
Court make themselves fairly comfortable during their ^J^fortT** 
sojourn there, and that the loss of their liberty is about *^}® ^^ 
the only penalty they pay. 
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Memorandum as to the practice upon Committal and At- 
tachment (with two Forms) prepared bt G. Lavie, 
Esq., one op the Registrars of the Supreme Court, at 

THE suggestion OF ONE OP THE LEARNED JUDGES OP THE 

Court. 

'* Attachment is directed to the Sheriff who lodges the 
prisoner in the county gaol. Committal is executed hj the 
tipstaff, who brings the prisoner up to the Court prison at 
HoUoway, whatever part of the country he may take him 
in. The latter is probably the more expensive and less 
convenient practice, except where the person committed is 
actually present in Court. In such a case the tipstaff need 
not wait for the order to be drawn up, but can act upon a 
memorandum signed by the Registrar (see Form I.). 

" This memorandum is handed to the tipstaff, who leaves 
it on lodging the prisoner with the keeper of the prison, and 
the order is subsequently drawn up and a copy sent to the 
keeper. 

*' The tipstaff, who was formerly in attendance in the 
Lord Chancellor's Court, has now a room opposite to Appeal 
Court II., and he is bound to keep the Registrar's messeuger 
informed where he is to be found. 

'* If, however, he is not forthcoming, which is sometimes 
the case, the Court can appoint one of the ushers to take the 
prisoner. 

'*A memorandum is in such case signed by the Judge 
himself. (See Seton, 5th ed., p. 410.) 
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'* If the person committed is not present in Conrt, the 
order has to be drawn up, passed and entered, and is given 
by the solicitor to the tipsta£E, who does not act npon the 
order till he has obtained the Lord Chancellor's warrant 
(see Form II.). This necessitates some delay, as the Lord 
Chancellor's own signature is required, but the tipstaff does 
not proceed without it, as he considers that he would not be 
entitled without it to call upon the bystanders to assist him 
in arresting the prisoner. 

'' The difference between attachment abd committal before 
the Jadicatnre Act was well established. A man was comr 
mitted for doing wluU he ought not to do, and attached for not 
doing what he was ordered to do, 

*' This distinction is to a great extent done away with by 
Order XLii., rule 7, under which a judgment (which includes 
an order, see Order xlii., rule 24), requiring a person to do 
an act other than payment of money, or to abstain from 
doing anything, may be enforced by attachment or com- 
mittal. But it is submitted that a large class of cases yet 
remains unaffected by this rule ; as, for example, where 
there is a breach of an undertaking, misconduct towards a 
ward, interference with a receiver, unjustiBable comment on 
a pending case, or what may be called personal contempt of 
the Court (as in the Egg Case), in none of which is there any, 
enforcement of an order to do or to abstain from doin 
anything. 

'' This point was suggested as regards a breach of under- 
taking in Callow v. Young, where Chitty, J., had, on an affi- 
davit of service of a notice for attachment, made an order. 
His Lordship directed the case to be re-argued on the point 
whether committal or attachment was the proper remedy, 
and also on another point to be referred to hereafter, as to 
the necessity of personal service of the notice of motion. Bat 
counsel elected to serve a fresh notice rather than re-argue 
the point, and on the fresh notice the defendant appeared. 

" It is submitted that the correct view is that these special 
contempts are still regulated by the old practice, under 
which committal rather than attachment was the absolutely 



% 



APPENDIX A, 



241 



correct remedj, though attachment being considered less 
than committal, it wonld under the old practice have been 
open to the person aggrieved, to ask for an attachment 
rather than a committal. 

'' The distinction is still important in reference to a 
question as to the necessity of personal service of the notice 
of motion, as to which there is, I think, some misappre- 
hension. 

*' It must be borne in mind that where attachment was 
the proper remedy under the old practice, the attachment 
issued as a matter of course without any order on production 
to the proper officer of the order, directing the act to be 
done and CFidence of the default in doing it, bat no one 
could be committed without an order for that puirpose, which 
order was made either in cases where the offender was 
present in Court, or if made on notice of motion required 
personal service of such notice. The reason for this dis- 
tinction probably was, that whether the person to be 
attached had or had not done what he was ordered to do, 
was a simple question of evidence, but that the question 
whether what he had done was or was not a breach of the 
order was one for judicial determination, or in other words 
the contempt in the latter case had to be adjudicated. 

'' By Order xliv., rule 2, no attachment is to be issued 
without leave, to be applied for on notice to the party against 
whom the attachment is to be issued. 

'' The question arose whether a notice of motion now for 
the first time required by reason of this rale was to be 
personally served, and in Browning v. Sabin the late Master 
of the Bolls decided that service of such notice, in the manner 
pointed out for service of any other notice not requiring 
personal service, was sufficient. 

" But it is submitted that this applies only to cases where 
before the rule the attachment would have issued without 
any adjudication of the contempt, and that the late Master 
of the Bolls had no intention to alter the existing practice, 
which was not in question before him, but only to hold that 
the new rule did not involve the adoption of the old practice 

R 
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that personal service was requisite when the result of the 
motion would be to affect the liberty of the subject. 

''This seems reasonable, as the intention being that the 
suitor should not have the power of imprisoning any one 
without the intervention of the Court, full effect could be 
given to this limitation of the rights of the suitor by 
allowing the notice now for the first time rendered necessary 
to be served on the solicitor, instead of imposing on the 
party agg^rieved the burden of effecting personal service. 
But this did not necessitate any alteration in the practice 
which required personal service in all cases where it was 
necessaiy that the contempt should be adjudicated, and the 
leave of the Court was required before the attachment could 
be issued. 

"No one, I think, has yet contended that Browning v. 
Sahin applies to a notice to commit, and I do not see how 
the obligation of personal service can be got rid of merely 
by applying for an attachment instead of a committal in a 
case where committal was the remedy before the Judicature 
Act. 

*' The true rule would appear to be that a notice for leave 
to issue an attachment which, but for the Judicature rule, 
the party moving would have been enabled to issue without 
leave, does not require to be personally served, but that a 
notice of motion for leave to issue an attachment which the 
party moving could never have issued without leave requires, 
as before the Act, to be personally served. 

''The Debtors Act requires, perhaps, separate notice. The 
six weeks* committal under section 5 is not the same as 
ordinary committal, bat is executed by any Sheriff or officer 
to whom it is directed by one of the Masters of the Supreme 
Court (see Seton, 4th ed., p. 1566, bat the description " Hollo* 
way " Prison in the form is incorrect) . There seems no doabt 
that the notice of motion for such an order would require per- 
sonal service, but there may be some question as to a notice 
of motion for attachment under the Debtors Act. It is not 
necessary to adjudicate the contempt, bat it is necessary 
for the Court to be satisfied that the case is within the 
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exceptions of the Act. So it maj be considered not a case 
in which the attachment would have issued altogether as of 
course, but it is a case in which there could be no contest 
whether there had or had not been a breach of the order. 

'* Browning v. Sahin was a case of payment into Court, but 
it was decided on the language of the Judicature rule, not with 
reference to the Debtors Act. 

** I have referred to the original order which it was there 
sought to enforce, and the language of it shews so dearly 
that the case was within the exceptions of the Debtors Act, 
that I think it may be assumed that under it an attachment 
would have issued without further order, had it not been for 
the Judicature rule. But, even if it be held that this case 
is a conclusive authority, that personal service of a notice of 
motion for an attachment under the Debtors Act is not 
necessary, it is submitted that this apparent exception to 
what has been suggested as the true rule is more apparent 
than real. For it is not strictly accurate to say that the 
leave of the Court was required before the Judicature rule 
for the issue of an attachment under the Debtors Act. 

'' The officer issuing the attachment would not take upon 
himself the responsibility of determining whether the par- 
ticular case was within the exceptions of the Debtors Act, 
and required to have this stated on the face of an order, and 
the more convenient way of stating it (where it did not 
appear in the original order) might be by giving leave to 
issue an attachment. 

" But if the officer had issued the attachment without any 
such leave, and even without any such statement, the attach- 
ment could not have been set aside as it now might be, on 
the ground that the leave of the Court to issue it had not 
been obtained. It would have been sufficient to shew in 
answer to an application to set it aside, that the case was in 
fact within the exceptions of the Debtors Act. 

" No second order was required if the original order for 
payment shewed clearly that the case was within the excep- 
tions, or had on the &ce of it a statement, * and this order 
may be enforced by attachment.' This statement, however, 



244 APPENDIX A. 

did not mean ' liberty is hereby given to enforce this order 
by attachment,' bnt ' this order is one which may, having 
regard to the provisions of the Debtors Act, be enforced by 
attachment.' 

" It should also be noticed that, as pointed ont by Mr. 
Justice Chitty in Harvey v. Harvey, attachment for debt is 
not really process of contempt, bnt process of execution, 
which originally issued like any other process of execution 
as of course, and which in the cases excepted from the 
Debtors Act, the suitor was still entitled to issue without 
leave until the Judicature rule. 

** In every case the notice of motion, whether personally 
served or not, must state in general terms the ground of the 
application, and the affidavits intended to be used on the 
hearing must be served together with the notice of motion 
(Order lii., rule 4). This will not, of course, include the 
affidavit of service of the notice of motion, but (notwith- 
standing the decision of Pearson, J., to the contrary) is con- 
sidered to include all other affidavits which are necessary to 
establish the case for attachment, such as the affidavit of 
service of the order and of default. 

'* The question of notice of motion only has been here dealt 
with, as the strong opinion expressed by the Court of Appeal 
in Davis v. Galmoyey that such applications in Chancery should 
not be made by summons, seems to render it unnecessary to 
discuss that course of procedure." 



Form I. 
A. V. B. Date. 

The defendant (name) \b for contempt in disobeying an order made 
in this cause by Mr. Justice on the day of committed 

to the custody of the keeper of Her Majesty's Gaol at Holloway, to be 
kept in safe custody until the further order of this Court 
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Form II. 

Lord Chancellor's Warrant 

In the High Court of Justice, (after Order to Commit) 

Chancery Division, 

Lord Chancellor^ 
Mr. Justice 

A. V, B. 

Whereas by an order made by his Lordship, Mr. Justice , in 

the above action, bearing date the . It was ordered that the 

said defendant do stand committed to HoUoway Prison for his 

contempt in the said order mentioned. These are therefore in pur- 
suance of the said order, to will and require you forthwith upon receipt 
hereof, to make diligent search after the body of the said , and 

wheresoever you shall find him to arrest and apprehend him, and him 
safely convey to Holloway Prison, there to remain until further order. 
Willing and requiring all Mayors, Sheriffs, Justices of the Peace, 
Headboroughs, Constables, and all other Her Majesty^s loving Subjects 
to be aiding and assisting to you in the due execution of the premises, 
as they tender Her Majesty*s service, and will answer the contrary 
thereof at their peril, and this shall be to you and any of you who do 
the same a sufficient warrant 

Dated this day of in the year of our 

Lord, 18 . 



To Mr. Amos Hawkins, the 
Tipstaff attending Her 
3lajesty*s High Court of 
Justice, Chancery Division 



(Signed) 
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GENERAL FORMS. 

Forms for Committal, Attachment, Sequestration, &c. 

No. !• 

Affidavit of Service of Order sought to be Enforced. 

(Proper Tide qf Action or Matter.) 

I, C. D., of , in the county of , clerk to Mr. of 

aforesaid, the solicitor for the plaintiff in this action, make oath, and 
say as follows : — 

(1.) On the day of , 189 , 1 served the defendant A. B. 

(or A. B., of, &c., ae case may ie), at , in the county of , with 

the judgment (or order) in this action, dated the day of , 

189 , the duplicate of which is now produced and shewn to me and 
marked C. D. (l),hy delivering a true copy of such judgment (or order) 
to, and leaving the same with the said defendant A. B. (or the said 
A. B.) at , in the county of , and I at the same time produced 

and shewed to the said defendant A. B. (or the said A. B.) the said 
duplicate of the original judgment (or order) duly marked and sealed. 

[]f the dtfendawt he a Corporation, service should he effected on the 
Town Clerkf Clerks Secretary, Public Officer, or other proper offUsiaL'] 

(2.) The copy of the said judgment (or order) so served as aforesaid, 
had endorsed upon it at the time of the said service thereof, a memo- 
randum in the words following (that is to say), '^ If you, the within- 
named (A. B.), noglect to obey this judgment (or order) by the time 
therein limited, you will be liable to process of execution for the 
purpose of compelling you to obey the same judgment (or order)^ 

[It is necessaiy that this should be stated in the affidavit, Stockton 
FootbaU Co. v. Gaston, [1895], 1 Q. B. 453 ; W. N. 1895, p. 10.] 
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No. 2. 

Form to be Indorsed on Order sought to be enforced 

(Order xli., Rule 5). 

'^ If you, the within-named (A. B.), neglect to obey this judgment 
{or order) by the time therein limited, yon will be liable to process of 
execution for the pmpose of compelling yon to obey the same judg- 
ment {or OTder)^ 



No. 3. 

Notice of Motion for Comhittal for Breach of Judgment or 

Order. 

{Proper Title of Action or Matter ae in No, 1, ante,) 

And where tJie application is against a person not a party to 
the causCf or where there is no cause, add : And in the matter 
of an application against (A. B.) for an alleged contempt of 
Court. 
Take notice that this Honourable Court will be moved before (in 
the Chancery Division ''The Honourable Mr. Justice ," or 

in the Queen^s Bench Division '' The Divisional Court"), sitting in the 
Royal Courts of Justice, in the Strand, in the County of Middlesex 
{in the Chancery Division " on Friday the day of next," 

or in the Queen's Bench Division " at the expiration of two clear days 
from the date hereof"), at the sitting of the said Court, or so soon 
thereafter as Counsel can be heard by Counsel on behalf of the plaintifi' 
{or otherwise as the case may he). That the defendant A. B., or {wJiere 
not a party) the above-named A. B., of , in the county of 

{or otherwise as the case may he), may be ordered to stand committed 
to the Holloway Prison for his contempt [here state the act or non- 
feasance complained of, and which constitutes a breach of the judgment 
or order, and if it he for default in the payment of any money say^ 
'' in making default in paying to the plaintiff {or into Courts as <Ae 
case may he) the sum of £ "], pursuant to {or in hreach of) the 

judgment {or order) in this action, dated the day of , 189 . 

And that the said defendant (or the said A. B., 'oa the case may he) 
may be ordered to pay to the applicant his costs of and incidental 
to this application, and the order to be made thereon, or that such 
further or other order may be made as the circumstances of the case 
may require. And further take notice that the applicant intends to 
read and use in support of the said application the afiBdavits and 
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evidence set forth in the' schedule hereto, copies of which are served 
with this notice of motion. [If in the QaeefCs Bench Division, add : 
And farther take notice that this motion will he entered in the list of 
motions to he heard hy the Divisional Court, and will he heard in 
due course accordingly, and (t^ so) that application will he made for 
leave to have this motion marked "ui^ent" for early hearing, and that 
if such leave he granted, this motion will he accordingly heard and 
disposed of as an urgent motion without further notice to you.] 

Dated this day of , 189 . 

Yours, &c., 
CD. 
To 1, Grays Inn Square, 

The Defendant W.C. 

A. B. Solicitor for the Plaintiff. 

!7%e Schedule before referred to. 

(1.) Affidavit of C. D., proving service upon you of judgment {or 
order) sought to he enforced. 

(2.) Exhihit therein referred to, and heing the duplicate of the judg- 
ment (or order) sought to be enforced. 

(3.) AflSdavit of E. F., proving the breach on your part of (or your 
non-compliance with) such judgment (or order), 

(4.) If 80. Exhibits (or exhibit) referred to in the last-mentioned 
affidavit. 



No. 4. 

Notice of Motion for Leave to issue a Writ of Attachment. 

(Title and formal parte ae in No. 3, ante,) 

That he may be at liberty to issue a writ or writs of attachment 
against the defendant A. B. (or as the case may be), for his contempt 
in not (or in) [here state the act required to he done or abstained from, 
as in Form No, 3], pursuant to the judgment (or order) herein, dated 
the day of , 189 . And that the defendant A. B. (or as 

the case may be) may be ordered to pay to the applicant his costs of 
this application, and also his costs of and incidental to the issuing and 
execution of the said wiit or writs of attachment, or that such farther 
or other order may be made, &c. (conclude cu in Form No. 3). 
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No. 5. 

Notice of Motion for Committal ob (ikt the alternative) for 
Leave to issue a Writ of Attachment. 

{TitU and formal parts as in No. 3, ante.) 

That the defendant A. B. (or otherwise^ as t?ie case may he) may be 
ordered to stand committed to Holloway Prison for his contempt in 
not (or in) [?iere state the act required to he done or abstained from, as 
in Form No. 3], or (in the alternative) that the plaintiff (or otherwise^ 
as the case may he) may be at liberty to issue a writ or writs of 
attachment against the defendant A. B. (or otherwise, as the case may 
he) for his contempt aforesaid. And that the said defendant (or as 
the case may he) may be ordered to pay to the applicant his costs of 
this application, and also his costs of and incidental to tlie issuing and 
execution of any such writ or writs of attachment as aforesaid, or that 
such further or other order may be made, &c. (conclude as in Form 
No. 3). 



No. 6. 

Notice of Motion for Leave to issue a Writ of Sequestration 

against a Corporation. 

(Title and formal parts as in No. 3, ante.) 

That a writ or commission of sequestration, may issue directed to 
certain commissioners to be therein named, to sequestrate all the 
property and effects (real and personal) of the above-named defendant 
Corporation, for the contempt of such Corporation in wilfully dis- 
obeying the judgment (or order) made in this action on the of 
,189 , in not (or in) [here state the act required to he done or 
abstained from, as in Form No. 3], and until the said Corporation 
shall clear its said contempt, and this Court make other order to the 
contrary. And that the said Corporation may be ordered to pay to 
the applicant his costs of and incident to this application, and also his 
costs of and incidental to the issue and execution of such sequestration 
as aforesaid, or that such further or other order may be made, &c. 
(conclude as in Form No. 3, so far as the same applies). 
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No. 7. 

Affidavit to supi»ort Application for Order of Cosoitital or 
Leave to issue a Writ of Attachment or Sequestratton. 

{Proper Title as in No, 1, or 3, ante,) 

If £. F., of , in the county of , the above-named plaintiff 

{or as the case may be), make oath and say as follows : — 

(A. — If Judgment or order for payment of money to any person or 
into Court,) 

(1.) By the judgment (or by an order made) herein, dated the 
of , 189 , it was ordered that the above-named defendant A. B. 

should {state the mandatory part ordering payment of the money), 

(2.) The said defendant {or as the oase may be) was duly served with 
such judgment {or order), as by the affidavit of service filed herein in 
that behalf appears. 

(3.) The said defendant (or as the case may be) has not paid to me 
or to any one on my behalf the said sum of £ , mentioned in 

the said judgment (or order) or any part thereof, but the whole thereof 
is still due and owing to me, and remains wholly unpaid and un- 
satisfied. Or, has only paid to me or on my behalf the sum of £ , 
part of the said sum of £ mentioned in the said judgment (or 

order), leaving £ , the balance thereof due to me and wholly 

unsatisfied. Or, has not paid into Court pursuant to the said judgment 
(or order) the said sum of £ therein mentioned, or any part 

thereof, as appears by the certificate in that behalf of the Paymaster- 
General, now produced and shewn to me marked £. F. (1.) 

(4.) Jf the Judgment or order does not shew on its face that the 
money uxu trust money, or that the default is that qf a solicitor, or 
other circumstances to bring the oase within the exceptions mentioned 
in section 4 to the Debtors Act, 1869, here set forth the facets Bhewing 
that the oase does come within one or other of those exertions, 

(5.) I have, except where it hereinbefore appears to the contrary, 
deposed to the circumstances aforesaid, speaking from personal 
knowledge. 

(B. — If judgment or order for doing or abstaining from any act,) 

(1.) By the judgment (or 2^ on order made) herein, dated the 
of , 189 , it was ordered that the above-named defendant A. B. 

(or defendant Corporation, or as the case may be) should (here state 
the mandatory part ordering the doing of or the abstaining from doing 
the act in questiori), 

(2.) The said defendant {same as paragraph 2, ante.) 

(3.) That the said defendant {or defendant Corporation, dx,) has, 
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contrary to or in breach of the said judgment (or order) \hert state the 
circumstances strictly proving t?ie neglect to do the act ordered, or the 
doing of the act ordered not to he done'], 
(4.) I have, except, &c, (conclude as in paragraph 5, ante). 



No. 8. 

Order for Gohmittal. 

(Proper Title of Action, dkc.,as in No. 1, or No. 3, ante.) 

Upon motion, &c., by counsel for the plaintiffs and upon reading, 
•^c. (here set out the evidence read and proving the contempt alleged, 
and state the nature of the conduct con$tit%Uing such contempt). And 
this Court being of opinion that the defendant A. B. has, by such 
conduct as hereinbefore appears, been guilty of a contempt of this 
Court, doth order that the said A. B. do stand committed to (HoUowat/) 
Prison for his said contempt, and that he do pay to the plaintiff his 
costs of and occasioned by this application. 

AxoTiiER Form of Order for Committal. 

(Proper Title qf Cause as in No. 1, or No. 3, ante.) 

Upon motion, &c., by counsel for the plaintiffs, and upon reading 
the decree dated, &c., the order dated, &c., an afiBdayit of, &c., filed, 
&c., and an affidavit of service of notice of this motion on the defendant 
A. B. And it appearing by the said affidavits (the order should set out 
the alleged contempt as stated in the affidavits). This Court being of 
opinion that the defendant A. B. has, by such conduct, been guilty of a 
contempt of this Court, doth order that the said A. B. stand committed 
to Prison for his said contempt, and that he do pay to the 

plaintiff his costs of and occasioned by this application. 



No. 9. 

Writ of Attachmekt. 

(Prcper Title of Action, Ac., as in No. 1, or No. 3, ante.) 

Victoria, by the grace of God, &c., to the Sheriff of , Greeting. 

We command you to attach A. B., so as to have him before us in the 

Division of our High Court of Justice, "wheresoever the said 

Court shall then be, there to answer to us, as well touching a contempt 

which he, it is alleged, hath committed against us, as also such other 
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matters as shall be then and there laid to his charge, and further to 
perform and abide such order as our said Court shall make in this 
behalf; and hereof fail not, and bring this writ with you. Witness, &g. 

Notice to Sheriff. — ^This writ, if issued for default in payment of 
money, is subject to the following limitations : — 

If issued under section 4 of the Debtors Act, 1869, it does not 
authorize imprisonment for any longer period than one year. 

K issued under section 5 of the same Act, it does not authorize 
imprisonment for any longer period than six weeks. 

Indorsement. — This writ was issued by, &c., solicitor for the , 

who reside at , and was issued pursuant to order dated the 

day of , 189 , for such default as is therein mentioned \being a 

defatdt in payment of money under section 4 (or section 5) of the 
Debtors Acty 1869] or \not being a default in payment of moneyl. 



No. 10. 

Writ or Sequestration. 

{Proper Title of Action^ cfcc., as in No, 1, or No. 3, ante,) 

Victoria, by the grace of Grod, &c. 

To (names of not less than four Commissioners), greeting. 

Whereas, lately in the Division of our High Court of Justice 

in a certain action there depending, wherein A. B. is plaintiff, and 
C. D. and others are defendants (or in a certain matter then depending, 
intittUed *' In the matter of E, F,,^ as the case may be) by a judgment 
(pr order, as the case may be) of our said Court, made in the said action 
(or matter)^ and bearing date the day of , 189 , it was 

ordered that the said C. D. (or the said Corporation) should [here 

recite the judgment or order so far as it directs the payment of money 
into Gourtf or other act]. Know ye, therefore, that we, in confidence 
of your prudence and fidelity, have given, and by these presents do 
give to you, or any three or two of you, full power and authority to 
enter upon all the messuages, lands, tenements, and real estate what- 
soever of the said C. D. (or the said Corporation), and to collect, 
receive and sequester into your hands, not only all the rents and 
profits of his (or its) said messuages, lands, tenements, and real estate, 
but also all his (or its) goods, chattels, and personal estates whatso- 
ever ; and therefore we commend you, any three or two of you, that 
you do at certain proper and convenient days and hours, go to and 
enter upon all the messuages, lands, tenements, and real estates of the 
said C. D. (or the said Corporation), and that you do collect, take, and 
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get into your hands not only the rents and profits of his {or its) said 
real estate, but also all his (or its) goods, chattels, and personal estate, 
and detain and keep the same under sequestration in your hands until 
the said G. D. {or ihe said Corporation) shall [here state the act to he 
doney as in the jiuigment or order] clear his contempt, and our said 
Court make other order to the contrary. Witness, &c. 



No. 11. 
Notice op Motion for Discuaboe from Custody oh the 

GROUND OF PbIVILEOE. 

{Title and formal parts cu in No. 3, ante,) 

Upon the part of (the defendant) A. 6. {or cu the case may he) at 
present a prisoner in Prison, that the order made herein, dated 

the of , 189 , and whereby the applicant was ordered to 

stand committed to prison for an alleged contempt {or whereby a writ 
of attachment was ordered to issue against the applicant)^ may be 
dificharged {and the writ of attachment issued thereunder set (iside), 
an d the release of the applicant forthwith from prison ordered upon 
the ground of privilege, the said A. B. having been at the time of his 
arrest on his way to attend Court {or a summons) as solicitor on 
behalf of in an action of C. v. D. pending in the High Court 

(or set out any other ground of privilege upon which the applicant 
may rely), and that A. J., the person on whose behalf the said writ 
was issued {or the said order of committal wcu ohtaiTied), and {if writ 
of attachment and circumstances justify it) E. F., Esq., the Sheriff, 
and G. H., his officer, may be ordered to pay to the applicant his costs 
occ&sioned by the execution of the said attachment and of this 
application and consequent thereon, or that such further or other 
order may be made as the circumstances of the case may require. 

Dated this day of , 189 . 

» « !...«. 1 A \ Yours, &e.. 

To the plamtiff and to I A B 

Messrs. -^— - his e r ' ' ^\ 

T .* . \ 01 (in person) 

solicitors or agents, I « 

) or 

and (i^ flo) to the / ^ j^ 

said Sheriff and his I of &c 

said officer. / Solicitor for the said A. B. 
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No. 12. 



Notice of Motion to Discharge from Custody on the GROirxi> 

OF Irregularity. 

( Title and formal parts as in No, 3, ante.) 

On behalf of (the defendant) C. D., a prisoner in the custody of the 
governor of Prison {or as the case may 6e), under a writ of attach- 

ment issued pursuant to an order dated the day of , 189 

{or under an order of committal made herein and dated, dtc.)j that the 
said order may be discharged {and tJie writ of attachment issued 
purstumt thereto set aside) on the ground that {here state dearly the 
alleged irregularity, as, for instance, that the order dated the of 

, 189 ,for breach of which the said writ of attachment issued, 
did not hear the indorsement provided by the BtUes of the Supreme 
Court, Order XLi,, r, 5), and that the applicant may be discharged 
out of custody as to his said contempt, and that the plaintiff {or as 
the case may be) may be ordered to pay to the applicant his costs of 
and relating to the said order and the said attachment, and consequent 
thereon and of this application such costs to be taxed, or that such 
further or other order may be made {conclude as in No, 11, ante). 



No. 13. 

Notice of Motion for Discharge from Custody upon Purging 

Contempt. 

{Tide and formal parts as in No. 3, ante,) 

Upon the part of (the defendant) A. B. {or as the case may be), now 
a prisoner in Prison, by virtue of an order dated the day 

of , 189 , for the contempt therein mentioned of this Honourable 

Court, that having purged his said contempt he may be dischaiged 
from the custody of the governor of the said prison, as to such con- 
tempt with all usual and necessary directions, or that such further or 
other order may be made, &c. {conclude as in No, 11, ante). 
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No. 14. 

Notice of Motion fob Disgiluiob from Custody on ground of 
want of means and sufficient duration of i^ifbisonment, 
or otherwise. 

{Title and formal parts as in No, 3, ante,) 

Upon the part of (the defendant) A. B. (or as the case may he\ now 
a prisoner in Prison, by virtue of an order of this Honourable 

Court, dated the day of , 189 , whereby he was committed 

to prison (or whereby a writ of attachment was ordered to issue <»gainst 
him) for non-payment of the sum of £ due from liim {state in 

what capacity the sum was due, e,g, as trustee, dx.), that he may 
forthwith be discharged from custody, upon the ground that he has 
been a prisoner under and by virtue of the said order {or the said writ) 
in Her Majesty^s Prison at since the of ? 189 , and 

also on the ground that he is wholly unable to pay the said sum of 
£ or any part thereof, or upon such other ground or grounds as 

to the Court ^11 seem fit, or that such further or other order may be 
made, &c, {conclude as in No. 11, ante). 



No 15. 

Suggestions for Affidavit to support Application for 

Discharge from Custodt. 

{Proper Title as in No. 1, or No. 3, ante.) 

I, G. H., of , in the county of , make oath and say 

as follows : — 

(1.) I have since the of ? 189 , been and am now a 

prisoner in the Prison, to which I was committed under an order 

made herein on the of ,189 {or, to which I toas taken 

after being arrested under a writ of attachment issued under an order 
made herein on the of , 189 ). 

(A. — If privilege be claimed as ground for discharge.) 

(2.) That I was and am privileged from such committal {or arrest) 
and imprisonment as aforesaid by reason of [here state specifically the 
ground or grounds upon which, in the particular case, privilege from 
arrest is claimed]. 

(B. — If irregularity be ground of application.) 

(2.) That such order by virtue of which I was so committed and 
imprisoned as aforesaid {or by virtue of which such writ of attachment 
teas issued as cforesaid) was obtained ex parte and irregularly. Such 
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irregularity consisted in the particulars following, namely [here set 
forth dearly and with particularity the grounde of irregularity 
alleged]. 

(C. — ff apology and sufficient duraiion of imprisonment be ground 
of application.) 

(2.) That in not obeying the order of the Court for disobedience to 
which I was so committed {or arrested) and imprisoned as aforesaid 
[oTf in printing and publishing or causing to be printed or published 
the article {or news or paragraph) complained of (or other act oom^ 
plained of), and for which I was so committed^ Ac."], I had not the 
least intention of committing a contempt of Court {if so, and offence 
be nanrpayment of money, *' but my fum-compliance with siich order is 
due solely to my want of means **), and I unreservedly express my 
regret for not obeying the said order {or for my offence aforesaid), and 
I do hereby apologise humbly to the Court for the same. 

(3.) My confinement in prison has been and is a serious loss and 
injury to me in my business of a and otherwise. And {if it is 

so) [both myself and my wife and family are suffering thereby, and my 
health is being much injured by the contintuince of such imprisonment], 
(N.B. — ^ health suffers have evidence^ tf possible, of a medical man on 
the subject.) 

(4.) I am quite unable to pay the said sum of £ or any part 

thereof. My trade {or business) of a has been almost ruined by 

my imprisonment. I have a wife and {slate nuniber) children altogether 
dependent upon me, and they are now in the greatest poverty and 
distress. I have no property of any kind {if any, add ^* except/* and 
enumerate the particulars, and say, if possible, that they are of small 
value), I shall be ruined by any longer imprisonment {or generally 
state such of the circumstances of the particular case as may be calcu- 
IcUed to induce the Court to direct the discharge of the prisoner). 

( Whatever the form of the particular affidavit) conclude, 

(5.) I have, except where it hereinbefore appears to the contrary, 
deposed to the above circumstances, speaking from personal knowledge. 



No. 16. 

Form or Wbit of Nb Exeat Regno. 
{Proper Title of Action or Matter.) 

Victoria, by the grace of God of the United Kingdom of Great 
Britain and Ireland, Queen, Defender of the Faith« 

To the Sheriff of greeting. 

Whereas, it is represented unto us in our High Court of Justice on 
4he part of A. B. plaintiff, against C. D. defendant, amonpt other 
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things, that he the said defendant is greatly indebted to the said 
plaintiff, and designs quickly to go into parts beyond the seas as by 
oath made in that behalf appears, which tends to the great prejudice 
and damage of the said plaintiff. Therefore, in order to prevent this 
injustice, we do hereby command yon that yon do without delay cause 
the said C. D. personally to come before you, and give sufficient bail 
or security in the sum of that he the said C. D. will not go or 

attempt to go into parts beyond the seas without leave of our said 
Court And in case the said C. D. shall refuse to give such baQ or 
security, then you are to commit him the said C. D. to our next 
prison, there to be kept in safe custody until he shall do it of his own 
accord. And when you shall have taken such security, you are forth- 
with to make and return a certificate thereof to our said High Court 
of Justice, distinctly and plainly under your seal, together with this 
writ. 

Witness, the Bight Honourable Lord High Chancellor of 

Great Britain, the day of , in the year of Our Lord, One 

thousand eight hundred and 

The writ must be indorsed as follows : — Take security in the sum 
of [9et OHi in words the 9wn mentioned in ihe order ^ The 

indorsement must be signed by the solicitor of the party issuing the 
writ, or by the party himself if he is suing in person, and in either case 
the address of the party signing and the capacity in which he signs 
(0.^. solicitor for the plaintiff), should be given. 



No. 17. 

Form of Notice of Motion to Dischaboe Obder for issue of a 

Writ of Ne Exeat Reono. 

{TiUe and formal parts as in No. 3, ante.) 

(1.) That the order made herein and dated the day of 

189 , under and by virtue whereof a writ of ne exeat regno was issued 
against the said defendant (or as the case may he) A. B., may be dis- 
charged. (2.) That the said writ may be superseded. (3.) That the 
bond given by the said defendant A. B. to the Sheriff of , pursuant 
to the said order and writ, may be delivered up to be cancelled. 
(4.) That an enquiry may be made as to the damages sustained by 
the said defendant A. 6., by reason of the said order of the day 

of , 189 , having been made, and that the above-named plaintiff 

B 
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{or €u may be) C. D., may be ordered within fonrteen days after the 
signing of the Chief Clerk's certificate of the result of such enquiry to 
pay to the said defendant A. B. the sum thereby certified to be the 
amount of such damages. And (5.) That the said plaintiff C. D. 
may be ordered to pay to the said defendant A. B., the taxed costs of 
and incident to this application, and of and iacident to the said enquiry. 
Or (6.) That such further or other order may be made as the circum> 
stances of the case may require (condtuie as in No, 11, ante). 



No. 18. 

FoBM OF Okder to Arbest Defendant unbeb Section 6 of the 

Debtobs Act, 1869. 

{Title and Number of Action.) 

Upon hearing counsel {or solicitor, as the ccue may he) for the above- 
named plaintiff A. B., and upon reading {enter the evidence used on 
the hearing of the application). It is ordered that the defendant 
C. D. be arrested and imprisoned for the term of six months {or as 
may he) fi:om the date of his arrest, including the day ef such date, 
unless and until he shall sooner deposit in Court the sum of £ , 
or give to the said plaintiff a bond executed by him and two sufficient 
sureties in the penalty of £ , or some other security satiffactory 

to the said plaintiff. [That he will not go out of England without the 
leave of the Court] or if the action is for a penalty or sum in the nature 
of a penalty other than a penalty in respect of any contract^ say, [That 
any sum recovered against the defendant in the action shall be paid, 
or that the defendant shall be rendered to prison.] 

And it is further ordered that the Sheriff of do within one 

calendar month from the date hereof, including the day of such date, 
and not afterwards, take the defendant for the purpose aforesaid, if he 
shall be found in the said Sheriff^s bailiwick. 

Dated Uie day of , 189 . 
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No. 19. 

Form of Obdeb fob Abbest, &c., undeb Section 118 of the 

Companies Act, 1862. 

{Proper TiUe of Matter.) 

Upon motion this day made mito this Court by counsel for A. B., 
the official liquidator of the above-named company, and upon reading 
[enter the evidence and undertaking in damages if any undertaking he 
given]. And it appearing that there is probable cause for believing 
that the said C. D. in the said affidavit named, being a contributory of 
the said company, is about to quit the United Kingdom or otherwise 
abscond, and to remove or conceal certain of his goods and chattels for 
the purpose of evading payment of a call made by the said liquidator, 
and for avoiding examination in respect of the affairs of the said 
company, this Court doth order that the said C. D. in the said affidavit 
named, be arrested and safely kept until such time as this Court shall 
order. And it is further ordered that the said A. B. do cause to be 
seized, the books, papers, moneys, and securities for moneys, goods and 
chattels of the said C. D. And it is farther ordered ^at the said 
books, papers, moneys, securities for moneys, goods and chattels when 
so seized, be safely kept until such time as this Court shall order. 
And it is further ordered that the several Sheriffs in England, within 
whose bailiwick the said C. D. may be found, do cause him to be 
arrested and safely kept until such time as this Court may order. 
And it is further ordered that the costs of the said liquidator of this 
motion and order, and proceedings thereunder, be part of his costs in 
the liquidation. 



No. 20. 

Form of Notice of Appeal. 

In the Court of Appeal 

{Proper Title.) 

Take notice that Her Majesty^s Court of Appeal, sitting in the 
Royal Courts of Justice, will be moved by way of appeal, at the ex- 
piration of four days from the date hereof or so soon thereafter as 
counsel ccm be heard, by counsel on the part of , that the 

order made herein, and dated the of , 189 , may be 



260 APPENDIX B. 

^ischaiged, and that in lien thereof {state order desired), and that 

{party who got order) may be ordered to pay the appellants 

costs of this appeal and in the Court below, or that such fhrther or 

other order may be made as the circumstances of the case may require. 

Dated the day of , 189 . 

To the said Tours, &c., 

and to 

his Solicitor or Agent. Solicitor for the Appellant. 
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Provisions (sects, vii. to xviil) of the Statute (now in 

PART REPEALED AND IN OTHER RESPECTS OBSOLETE) 33 HeN. 
8, CAP. 12 [1541], FOR THE EXECUTION OF JUDGMENT TO HAVE 
"the right hand STRICKEN OFF " FOE THE OFFENCE OF 
STRIKING IN THE KiNG's PaLACE. 

*' Tii. And if any perfon or perfons fo arraigned be found The judg- 
gnilty for malicious ftriking, by reafon whereof blood is, "JJJ^^^l'in 
hatb been, or fhall be f bed, againft the King's peace, witbin the king's 
the f aid palace or houfe, or any other boufe, or any other ^v*"{j_ 
the faid houfe or houf es ; that then every f uch perfon or blood fhall 
perfons fhall from henceforth have judgment by the faid ^ ^^' 
lord great mafter or lord fteward, (if he be pretent) and in 
his abfenoe by the other afore named, before whom fuch 
perfon or perfons fhall be fo found guilty, to have his right 
hand f tricken ofE before the faid lord great mafter, or lord 
fteward, if he be there prefent, and in his abfence before 
the faid treafurer, comptroller, and fteward of the Mc^rfhalfey^ 
or two of them at the leaft, whereof the faid fteward to be 
one, and at fuch place or time as he or they before whom fuch 
perfon or perfons fhall be fo found guilty, fhall appoint 
execution to be done ; (2) and the fame execution to be Who fhall 
done by fuch perfon as the faid lord great mafter, or lord J^"**^**" 
fteward, if he be there prefent, and in his abfence as the 
faid treafurer, comptroller, and fteward of the MarfhcUfeyj 
or two of them, whereof the fteward to be one, fhall name 
or appoint ; (3) and alfo fhall have judgment to have per- 
petual imprifonment during his life, and fhall pay 6ne 
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and ranfom at the King's majefty*s pleafare, his heirs and 

fncceffors. 
The king's ** viii. And for the further declaration of the folemn and 
atten^t ^^® circumftance of the execution appertaining, and of 
at the long time uf ed and accuf tomed, to and for f uch malicioujs 
execn ion. f^^j^ugg^ }yj reagon whereof blood is, hath been, or hereafter 

fhall be shed, againft the King's peace : (2) it is therefore 
Chief enacted by the authority aforefaid. That the ferjeant or chief 

furgeon for the time being, or his deputy, of the King's 

houfhold, his heirs and fucceffors, fhall be ready at the time 

and place of execution as fhall be appointed, as is aforefaid, 

to fear the ftump when the hand is ftricken ofF. 
Sergeant '* IX. And the fergeant of the pantry for the time being 
P«?^. «^ *^® ^«^°^« houfhold, or his deputy, fhall be aKo then and 

there ready to give bread to the party that fhall have his 

hand fo ftricken off. 
Sergeant of << x. And the fergeant of the cellar for the time being of the 
e ce ar. ^^^ houfhold, or his deputy, fhall be alfo then and [there 

ready with a pot of red wine, to give the fame party drink, 

after his hand is fo ftricken off, and the ftump feared. 
Sergeant of *^ XI. And the fergeant of the ewry for the time being of 
the ewry. ^j^^ fame houfhold, or his deputy, fhall alfo be then and there 

ready with clothes f ufficient for the furgeon to occupy about 

the fame execution. 
Yeoman " XII. And the yeoman of the chandry for the time being of 

chandry ^^^ fame houf hold, or his deputy, fhall alfo be then and there, 

and have in readinefs feared clothes, f ufficient for the furgeon 

to occupy about the fame execution. 
The mafter " XIII. And the mafter cook for the time being of the fame 
cook. houfhold, or his deputy, fhall alfo be then and there ready, 

and bring with him a dreffing knife, and fhall deliver the 

fame knife at the place of execution to the fergeant of the 
The fer- larder for the time being of the fame houfhold, or to his deputy, 
the°arder. ^^^ ihsll be alfo then and there ready, and hold upright the 

dreffing knife till execution be done. 
The fer- '^ xiT. And the fergeant of the poultiy for the time being 

of the ^^ ^^^ fame houfhold, or his deputy, fhall be alfo then and 
poultiy. there ready with a cock in his hand, ready for the furgeon 
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to wrap about the fame ftnmp when the hand fhall be fo 
ftricken off. 

*' XY. And the yeoman of the f cnllerj for the time being Yeoman 
of the fame hoafhold, or his deputy, to be alf o then and ? ^.j 
there ready, and prepare and make at the place of execution 
a fire of coals, and there to make ready f earing-irons againf t 
the faid f nrgeon or his deputy fhall occupy the fame. 

'^ XYi. And the fergeant or chief f error for the time being The chief 
of the fame houfhold, or his deputy, fhall be alf o then and ^<b'>^o'- 
there ready, and bring with him the f earing-irons, and deliver 
the fame to the fame fergeant or chief f urgeon, or to his 
deputy, when they be hot. 

^' xvii. And the groom of the f alcery for the time being of Groom of 
the fame houfhold, or his deputy, ftiall be alf o then and *^* falwy- 
there ready with vinegar and cold water, and gfive attendance 
upon the faid f urgeon, or his deputy, until the same execution 
be done. 

" XYiii. And the fergeant of the wood-yard for the time The fer- 
being of the fame houfhold, or his deputy, fhall bring to ^^* ^^ 
the faid place of execution a block, with a betil, a staple, and yard, 
cords, to bind the faid hand upon the block, while executing 
is in doing." 
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ABUSING 

parties, contempt by, 36, 56 
process server, contempt by, 54 
solicitor, contempt by, 36 
witnesses, contempt by, 36 

ACCOUNT, 

ne exeat regnOj issned in action for, 166 
refusing, to king, a contempt, 2 

ACT OF PARLIAMENT, 

stoltifying Court by obtaining, 75 

ACTION, 

fictitious, a contempt, 83 

firivolous, costs of, 126 

solicitor bringing, without authority, 127 

ADMINISTRATOR, 
de&ult by, 108 

ADVERTISEMENT, 
hanafidej not, 65 
contempt by, 64 
documentary evidence, for, 65 
injunction, of, 65 
misconduct, charging defendant with, 65 

ADVOCATE, 

committal of, 44 
latitude allowed to, 36-38 
resume seat, may be ordered to, 49 
suspension of, from practice, 49 
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AFFIDAVITS, 

attachment, service of copies of, on motion for, 151 
committal, in support of application for, 151, 250 
copies of, in support of application for, 151 
counsel reading false, 44 
discharge, in support of application for, 255 
form of, service of order, of, 246 

supporting application for committal, 250 

release, 255 
service of, 146 

form of, 246 
AGENT, 

fiduciary position under Debtors Act, 1 16 
liability of principal for act of, 75 

AIDING AND ABETTING, 

marriage of ward of Court, 80 

ALIMONY, 

no attachment for not paying. 111 

AMBASSADOR, 

privilege from arrest, 181-183 
ofservantsof, 181, 182 

AMENDMENT, 

contempt, of law of, proposed by Lord Selborne, 225 
notice of motion, of, 92 

ANSWER, 

witness refusing to, 48 

in what cases justified, 45, 46 

ANTIQUITY 

of Jurisdiction to punish for contempt, 2 

APOLOGY, 

contempt, for, 161 

purging contempt, necessary for, 195 

APPEAL, 

ability to pay, as to, 222 

Assize, from Judge of, 217 

attachment improperly obtained, where, 223 

Bankruptcy, in, agamst committal, 134 

chambers, from, 224 

colonies, from committals in, 219 
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APPEAL--conYt«t«;d. 

County Court Judge^s infliction of fine, from, 218 

criminal nature, none where contempt of, 220 

Debtors Act, from committal order, 223 

discretion of Judge, none from, 218, 221 

form of, notice of, 224, 259 

granting discharge, from order, 222 

habeas corpus, from committal for disobeying, 223 

interference with justice, none where, 218 

irregularity, where order made with, 222 

non-criminal, where contempt is, 220 

notice of, 259 

practice as to, 224 

refusal of discharge, from, 222 

solicitor committed for disobeying order, 123 

sovereign, to, 3, 217, 219 

time for, 224 

APPLAUSE 

in Court a contempt, 31 

APPLICATION, 

discharge, for, priority of, 206 

discharge writ ne exeat ^ to, 169 

ex parte, for dischaige should not be, 196 

grounds of, to commit should be stated, 150 

ARBITRATOR, 

revoking authority of, 85 

ARREST, 

absconding contributory, of, 170 
Debtors Act, before, 172, 173 
since, 171, 174 
defendant about to quit England, 163 
discharge of privileged person, 183, 194 
ex parte order for, discharged for misrepresentation, 205 
mesne process, on, 171 
order for. Companies Act, under, 259 

Debtors Act, under, 258 
privilege from (g'.v.)? 178 
Sunday, on, 193 

ASCERTAINED AMOUNT, 
writ ne exeat issued for, 166 
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ASSAULT, 

on Judge, 24 

on litigants a contempt, 33 

ATTACHMENT, 

act, to compel a person to do, 94 

not to do, 94 
alimony for not paying, 111 
bailable in some cases, 89, 90 
breach of injunction, for, 69 
committal, differs from, 88, 89, 240 
corporation, none of, 9 

of officers of, 75, 87, 94 
discovery, for refusal of, 94 
executor, of, 84 
future contempt, none for, 86 
husband, of, not securing wife*s costs, 114 
indorsement, set aside for want of, 146 
inspection of documents, for refusing, 94 
insult to Court punished by, 8 
neglecting to do some act, remedy for, 90 
notice of motion should ask, as well as committal, 91 

for, amendment of, 92 
payment into Court to enforce, 94 
recovery of property, to enforce order for, 94 
right to under Debtors Act costs by arrangement, 108 
service of notice of motion for writ of, 149 
solicitor, not giving client notice, 94 
trustee, of, 84 
writ of, 93 

leave to issue must be obtained, 142 

service of motion for, 149 

ATTENDANCE, 

disobeying order for, 84 

proceedings to enforce must be regular, 84 

ATTORNEY. /See Soucitob. 

AUCTIONEER, 

attachment under Debtors Act, 117 

BAILABLE, 

attachment may be, 89-91 
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BANKRUPTCY, 

attachment, Court of, can stay proceedings for, 116 
creditors in, privilege of, 185 
debtor attached not discharged on, 116 
fraudulent preference, no committal for, 109 
interference with trustee in, 78 
ne exeat, BemtHe, discharged by, 170 
solicitor, punitive remedy against, after, 115 
trustee in an officer of Court, 77 

BABRISTEB, 

affidavit, reading false, 44 
committal of, 44 
dress of, 39, 40 
encounters with Judges, 30 
name of, signed without authority, 45 
pleading, signing improper, 41 
privilege from arrest of, 185 
unqualified person acting as, 55 

BENCH WARRANT, 

arrest of offender under, 137 
form, 244 

BISHOP, 

privilege from arrest of, 179 

BRIBE, 

contempt by offering a Judge a, 52 
juror, to, 57 

BUSINESS, 

libel on, carried on by manager, 77 

CAMERA, 

contempt by reporting proceedings in, 64 

result of proceedings in, may be published, 64 

CHAMBERS, 

appeal from, 224 

arrest, privil^e from, of persons attending, 185 

Judge in, committal by, 16, 142 

violence or insolence to Judge in, 16 

CHARITY COMMISSIONERS, 
disobeying orders of, 85 
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CHILD, 

Sergeant-at-Arms, delivery to, 74 

CIRCULAR, 

prejudicing trial, 64 
trade-mark case, pending, 57 
winding-up petition, pending, 53 

CITATION, 

memorandum indorsed on, 146 

CLERGYMEN, 

privilege from arrest of, 186, 187 

CLERK OF SOLICITORS, 

not privileged horn arrest, 186 

COLONIES, 

appeal from committal in, 219 
governors of, can pardon contempt, 4 

COMMENTS, 

prejudicing trial, 59 

result of trial, on, allowed, 64 

unless interlocutory matter, 6 
threatened proceedings, on, 62 
trial, after, 63 

COMMITTAL, 

attachment, differs from, 88-90, 240 

breach of injunction, for, 69, 147 

colonies, in, appeal from, 219 

general, unlawful, 16 

lunacy, in, 14, 79 

notice of injunction, for breach after, 147 

perjury, for, 176 

form of order, 177 
prohibited act, proper remedy for doing, 90 

COMMONS, HOUSE OF, 

privilege from arrest of member of, 180 

COMPANY, 

attachment of officers of, 75, 87 
contributory of, pretending to be, 82 
creditor of, pretending to be, 82 
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CONTEMPT, 

advertisements, by, 64 

aid of civil remedy, in, 96 

assaulting litigants, by, 33 

Court determines question of, 49 

criminal, 9, 99, 100, 220 

definition, 5 

direct, 7 

disobedience of order, by, 76 

document, destroying, 26 

governor of colony can pardon, 4 

heard, party in, not, 197 

indirect, 7, 88 

legal significance, 1 

not criminal, 9 

origin, 1 

punishment, 8, 10 

rioting in court, by, 33 

sovereign, offence against, 1 

special, 8 

specific, charge of, should be, 10 

ward of Court, marrying, 80 

removing out of jurisdiction, 79 
CONTRIBUTORY, 

pretending to be, of company, 82 

CONVOCATION, 

privilege from arrest of members of, 181 
CORONERS, 

privilege from arrest of, 187 
CORPORATION, 

attachment of officers of, 75, 87 

contempt by, 8, 138, 139 

injunction, disregarding, 72 

publication, liability of officers of, 61 

punishment of contempt of, 8 

sequestration, 8, 138, 139 

COSTS, 

action brought by solicitor without authority, 127 
application for committal, 101 
QQmmeifit& pendente lite, punished by, payment of, 215 
committal, no, for not paying, 113 
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COSTS— conftntMKi. 

committal, motion for, seeking, 160 
husband not securing wife^s, 108, 114 
ne exeat, doubtful if issued for, 166 
release, payment not condition precedent, 114 

except in Q. B. D., 114 

or where ward of Court mterfered with, 115 
solicitor and ch'ent, 8, 157, 158, 209, 215, 216 
solicitor's misconduct, caused by, 113 
trustee not committed for not paying, 109, 110 
ward of Court, of committal for interfering with, 115, 206 
wife, of, not giving security for, 108, 114 

COUNSEL, 

affidavit, reading false, 44 
committed, 44 
dress of, 39, 40 
encounters with Judges, 30 
highwayman, signing pleading of, 41 
latitude allowed to, 36, 38 
h'tigant, not punished professionaUy, 38 
name of, signed without authority, 45 
privilege from arrest of, 185 
professional dress of, 40 
subtle pleading by, 41 
unqualified person acting as, 55 

COUNTY COURT, 

contempt, jurisdiction as to, 14, 15 

Debtors Act, practice as to, 133 

solicitor, person acting as, not committed in, 55 

COURSE OF JUSTICE, 
interference with, 9 

COURT, 

attachment to enforce payment into, 94 
contempt of, power to punish, 3 

another, cannot punish, 66 
county, 14, 15, 133 

criminate witness, decides if answer tends to, 45 
ecclesiastical, contempt of, 87 
inferior authority to deal with contempt, 14 
inherent power of committal, 11 
insult to, 9 
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COUBT— aw«ntt«rf. 

personal service, may insist on, 149 

record of, has inherent power of ponishing contempt, 11, 12 

vindication of aathority by, 10 

CREDITORS, 

frandulently preferred, 109 
payment for benefit of, de&nlt in, 104 
pretending to be, of company, 82 
privilege from arrest of, 185 

CRIMINAL CONTEMPTS, 9, 99, 100, 220 

CUSTODY, 

application for discharge from, has priority, 206 
esL parte, when, 198 

when not, 199 

DEBTORS ACT, 

alternative order, 105 
arrest under, form of order, 258 
attorney, default by, not within, 103 
committal remedy under s. 5..95 
Crown not bound by, 107 
effect, 103 
exceptions, 103 

fiduciary capacity, default by person in, 103, 116, 117 
firand, object of act to punish, 104 
future default, committal for, 135 
imprisonment, period of, 104, 135, 175 
Irish Order, 107 

justices, defiftult in paying sum recoverable before, 103 
ne exeat regno, 174 
object of Act punitive, 104, 105 
partner, receipt of money by, 117 
payment under Act, default in meeting, 104 
penalty, default in paying, excepted from, 103 
salary, default in paying under order, 104 
solicitor, default by, not within, 103 
trustee, default by, not within, 103 
honest, 107 

DEED, 

appointment of person to execute, 74 
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DEFAULT, 

administrator by, 108 

creditors, in payment for benefit of, 104 

fiduciary capacity, by person in, 103 

justices, in paying sum recoverable before, 103 

payment in, 144 

penalty, in payment of, not within Debtors Act, 103 

solicitor by, 103 

trustee, in payment by, 103 

DEFINITION, 

attachment, 240 
committal, 240 
contempt of Court, 1, 5, 6 
^^ criminal prisoner," 234 

DELAY, 

attachment, in issuing, after order, 160 

DIRECT CONTEMPT, 
assault on Judge, 24 
counsel, by, 44 
forging process of Court, 53 
insult to Judge, 7 
publications, pendente lite, 59 
punished summarily, 49 
witnesses, interfering with, 31 

DIRECTOR, 

disobeying order, 94 
fiduciary position. 111 

DISCHARGE, 

application for, priority of, 206 

should not be ex parte^ 196 
custody from, effect of, 207 
form of order for, 206 
grounds for, 205 

misrepresentation, of order for arrest got by, 205 
privilege from arrest, of person entitled to, 183, 194, 205 
term fixed, Judge cannot grant before, 197 
ward, of person committed for marrying, 206 
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DISCOVERY, 

attachment to enforce, 94 
order for, need not be served personally, 144 
party in contempt can obtain, 198 
solicitor not giving client notice of, 94 

DISCRETION, 

" ability to pay/' as to, 222 

appeal, from Jndge^s, 218, 221 

Court, of, all circumstances regarded, 119 

service of notice of motion to attach, as to, 149 
Debtors Act, formerly Court had none under, 106 

aectM since Marten*s Act, 106 
imprisonment, as to, 210 

Judge, of, Court of Appeal does not interfere with, 218 
Marten's Act, no appeal from, 221 
ne exeat regno, as to issuing writ of, 164 
personal service of application for attachment, 149 

DISOBEDIENCE, 

committal for, 95, 96 

notice of motion for, 148 

DOCUMENT, 

contempt by destroying, 26 
disobeying order to produce, 84 

DRESS 

of counsel in robes, 39, 40 

DUPLICATE ORDER, 

production at time of service, 146 

ECCLESIASTICAL COURT, 
contempt of, 87, 227 

EFFECT, 

Debtors Act, of, 103 
dischaige from custody, of, 207 

ELECTION PETITION, 

contempt by prejudicing trial of (parliamentary or municipal), 
14, 212 

EMBRACERY, 67 
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EUNDO, MORANDO, ET BEDEUNDO, 
privilege from arrest, 185, 188 

EVIDENCB, 

application for dischaige, on, 205 
attachment, on motion for, 246 

service of, 151 
Debtors Act, on applications under, 156 
discharge, to support application for, 255 
n6 exeai, on application for, 167 

EX PARTE, 

application for release, 198 
writ ne exeat regno issued, 167 

dischaiged, 169 

EXAMINATION, 

Companies Acts, under, publication of, 81 

EXECUTION, 

writ of attachment, of, 96 

EXECUTOR, 

attachment of, 84 



FICTITIOUS ACTION, 83 

FIDUCIARY CAPACITY, 103, 116, 117; 

FINE, 

abusive article on pending suit, for, 56 

contempt may be punished by, 49 

juror, for challenging, 57, 58 

sheriff, of, for not receiving Judge of Assize, 51 

FOREIGN SOVEREIGN, 

privilege from arrest of, 180 

FORMS, 

AJUdavit, 

application for attachment, supporting, 250 
committal, 250 
sequestration, 250 
discharge, in support of, 250* 
service of, of order to be enforced, 246 
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FORMS— c<w«nMcrf. 
Appeal^ 

notice of motion for^ 259 
Arrest, 

order for, under Debtors Act, 268 
AUachmeniy 

notice of motion for, 248 

writ of, 261 
Committal, 

notice of motion for, 247, 249 

order for, 261 
CcrporaMon, 

notice of motion for sequestration, 249 
D%Bcha/rge, 

for irregularity, 264 
privilege, 263 

notice of motion for, 264, 266 

upon purging contempt, 264, 266 
Ne exeat regno, 

writ of, 266 

FRAUDULENT PREFERENCE, 
not ground for committal, 109 



GOVERNOR OF GAOL, OR GAOLER, 

action against, for detaining prisoner, 113, 196 



HABEAS COB PUS, 

appeal from attachment for disobeying, 223 
committal order, answer to, 138 
9eeu8 if order bad, 138 

HIGHWAYMAN, 

counsel signing pleading of, 41 

HUSBAND, 

attached for not securing wife^s costs, 114 



IGNORANCE, 

printer or publisher, of, of contents of pamphlet, 61 
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ILLNESS, 

excuse for witness not attending, 45 

IMPRISONMENT, 

Crown, for debt to, 107, 108 

discretion of Court as to, under Debtors Act, 106 

period of, under Debtors Act, 135 . 

INDICTMENT, 
contempt for, 9 

INDORSEMENT, 
citation, on, 146 
order, on, 145 

prohibitive order, none on, 146 
time, on order extending, 146 

INFANT, 

contempt by, may be punished, 66 
preventing from obeying order, 84 

INFERIOR COURTS, JURISDICTION AS TO CONTEMPTS, 
County Court, 14, 15 
Jersey, Royal Court of, 15 
magistrate, 15 

Man, Chancery Court of Isle of, 15 
Mayor's Court, 14, 15 

privilege from arrest of persons attending, 185 
revising barrister, 85 

INJUNCTION, 

advertisement of, 65 
bill, negotiating after, 71 
breach of, by third parties, 71 

punishment for, 211, 216 
impossible, 72 
iiregularly obtained, 70, 71 
notice of, 147 
servants* breach of, 75 
service of, 147 
undertaking, has effect of, 72 

INSOLENCE, 
to Judge, 30 
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INSULT, 

Judges, to, 7 



INTERFERENCE, 

committee of Imiatic, with, 79 
infant, with, in obeying order, 84 
receiver, with, 76 
sequestrators, with, 77 
sherifis, with, 78 

INTERROGATORIES, 

attachment to enforce order for, 94 

order for, need not be served personally, 144 

INTIMIDATION, 
parties of, 58 

IRISH JUDGMENTS, 

no committal here under, 121 

IRISH PEER, 

privilege from arrest of, 180 

IRREGULARITY, 

appearance without objection waives, 148 

attachment, of notice of motion for, 160 

discharge, ground for, of person in custody, 203 

memorandum not endorsed on order served, 204 

order, cannot be disregarded where, 71 

parties in contempt may move to discharge order for, 198 

rearrest after dischaige for, 203 

second order made for like purpose, 203 

void, proceedings not, for, 203 



JERSEY, 

power of Court of, 14 

JUDGE, 

action against, 67, 68 

article, caimot compel giving name of writer of, 62 

assault on, 27 

in private life, 26 
criminate witness, decides if answer tends to, 45 
criticism on, 27 
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JUDGE— «>n«wtt€€?. 

disobedience to, punished by committal,^5 
encounters with counsel, 30 
influence, seeking to, 28 
injustice, accusing of, 29 
insult to, 29, 30 

liable, not, for erroneous committal, 67 
Ubelling, 29 

malicious judgment, not liable for, 67 
newspapers should not be read in view of, 40 
outrages on, 23, 24 
privilege from arrest of, 181 
sheriff not receiving, 51 
violence to, in Chambers, 16 
in Court, 21 

JURISDICTION, 

antiquity of, to pumsh contempt, 2 

County Court, 14, 15 

Jersey, of Royal Court of, 15 

Lunacy, Lords Justices in, 14 

magistrate, of, 15 

Man, Chancery Court of Isle of, 15 

Master in Lunacy, 14, 79 

Mayor's Court, 14, 15 

revising barrister, 15 

ward of Court, removing^out of, 79 

JUROR, 

challenge to, 67 

contempt by, 46 

eating and drinking without leave, 46 

insult, protected from, 35 

privilege from arrest of, 185 

rudeness of, 47 

separating from fellows, 47 

verdict, delivering without assent of aU his companions, 47 

JUSTICE, 

interference with, prevented, 86 

JUSTICES, 

default in paying sum recoverable before, 103 
jurisdiction in contempt, 15 
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KING, 

contempts, power to pardon, 3 

servants of, priyileged from arrest, 183, 184 

LA VIE, 

Mr. Registrar, 91, 150, 162 

LIBEL, 

business carried on by receiver, on,'52, 77 

Judge, on, 29 

officer of Court, on,^29 

repeating after trial, 63 

LIQUIDATOR, 

interference with, 77 

non-deliveiy of documents to, by privileged person, 192 

LITIGANTS, 

assault on, a contempt, 33 

LITIGANTS IN PERSON, 36 

LORD'S DAY, 
arrest on, 193 

LUNACY, 

contempt punished, 14 

Lords Justices, contempt of, 14 

Master, contempt of, 14, 79 

publishing comments on proceedings in, 79 

visitors in, interference with, 79 

LUNATIC, 

committee o^ disturbing, 79 
examination, refusing to submit to, 79 
marriage with, a contempt, 81 
refusal to produce, 81 



MAGISTRATE, 

contempt, authority to deal with, 15 
privilege from arrest, of, 187 

MAN, 

power of Chancery Court of Isle of, 15 
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MARRIAGE 

of lunatic so found, 81 
of ward of Court, 79, 80 

MARRIED WOMAN, 

contempt, may be punished for, 66 

MASTER, 

discretion of, as to witnesses^ expenses, 45 

insult to, a contempt, 49 

threatening letter to, no privilege for, 192 

MAYOR'S COURT, 
inferior Court, 15 

MEANS, 

Court of Appeal does not interfere as to, 134 

Mcus if fresh evidence, 135 
debt, need not have enough to pay whole, 135 
debtor to be heard as to, 133 
order for payment made without proof of, 134 

MEDICAL EXAMINATION, 
lunatic refusing to submit to, 79 

MEETING, 

addressing, on pending trial, 53, 192 

MISLEADING 

Court by reading fsJse affidavits, 44 

MISREPRESENTATION, 

ne exeat obtained by, discharged, 169 
order obtained by, 70 



NAVY, 

privilege of sailors from arrest, 188 

NE EXEAT REGNO, WRIT OF, 
account, where, 166 
application for dischaige, 169 
ascertained amount, 166 
business, person going abroad for, 167 
co-defendant, against, 167 
damages, undertaking in, 168 
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NE EXEAT REGNO, WRIT OY-^ctrntinued, 
debt presently payable, 165 
Debtors Act, s. 6, not issued if case within, 164 
discharge, of, 169, 257 
equitable debt, issued for, 165 
evidence, 167 
form of writ, 256 
mesne process, not issued on, 171 
order, how discharged, 169 
pecuniary claim, for, 166 
penalty, action for, 168 
practice as to application for, 167 
resident abroad, 167 
sheriff, duties as to, 168 
terms of discharge, 170 
undertaking in damages required, 168 

NEWSPAPERS, 
comments in, 59 

officers of company, liability of, 61 
pending proceedings (g.v.)i ^^ 
should not be read in view of Judge, 40 
trial by, not allowed, 59 

NOTICE, 

appeal, of, 259 
injunction, of, 147 

NOTICE OF MOTION, 
amendment of, 92 
attachment for, practice as to, 93 

only asked, amendment when, 89 
for, should state grounds, 150 
committal, should ask as well as attachment, 91 
for, practice as to, 93 
for, service of, 148 
practice, 93 

writ of attachment, for, service of, 149 
ne eaooat regno, to discharge, 257 

OFFICER, 

company of, liable for its publications, 61 

neglecting to supply statement of affitirs, 82 
wilfully disobeying order, 94 
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OFFICER— con^fWMcd. 

Court, of, privilege from arrest, 185 
solicitor ordered to pay money as, of Court, 128 
disobedience a criminal contempt, 128 

OFFICIAL LIQUIDATOR, 
interference with, 77 

OFFICLA.L REFEREE, 

contempt before, punished by Court, 16 

not able to punish himself, 16 

ORDER, 

arrest, for, 258, 259 

breach of, 76 

committal for disobedience to, 95 

directors disobeying, 94 

disobedience to, 95 

discovery, for, service of, 144 

discharged where got by misrepresentation, 70 

false information to solicitor, 83 

indorsement, 145 

interrogatories, service of, for, 144 

irregularly obtained, 70 

obedience to, need not be demanded, 145 

prohibitive indorsement, on, 145 

reading, excuse of not, 144 

receiver against, enforcing, 93 

service of, should be personal, 144 

solicitor not giving client notice of, 94 

tampering with, 53 

PARDON, 

contempt, of, by sovereign, 3, 4 



PARTIES, 

abusing, a contempt, 5, 36, 58 
assault on, a contempt, 33 
privilege from arrest of, 185, 189 
threatening, a contempt, 55 



PARTNER, I 

breach of injunction by, 75 
receipt of money by, 117 
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PATENT, 

breach of injunction as to, 216 

sending abroad instrument infringing, 76 

PAYMENT, 

attachment to enforce, 94 

Court of Chancery, former practice as to enforcing, 102 

Debtors Act, cases excepted from, 103 

PECUNIARY, 

daim must be, for writ ne exeat j 166 

PEER, 

injunction against, enforced by sequestration, 70 
privilege from arrest of, 179 

PENALTY, 

action for, under Debtors Act, 6, 171, 172 
Debtors Act, default in paying, not within, 103 

PENDING PROCEEDINGS, 
announcing result of, 64 
attacks on parties to, 59 
camerd, in, 64 

comment on, fair, no contempt, 63 
contempt by comment on, 60 
evidence in, publishing, 60 
prejudicing by comment, 60 
report of, allowed, 63 
what are, 62 

PERJURY, 

committal and prosecution for, 176 
form of order, 177 

PETITION, 

circulars referring to winding-up, 53 

PLAINTIFF, 

nominal, interfering in action, 83 

PLEADINGS, 
frivolous, 41 
ridiculous plea, 82 
subtle, 83 
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POLICE PROTECTION, 
refusing, to sheriff, 78 

PRACTICE, 

affidavit in support of motion to commit, 151 

appeal, bankruptcy, in, 134 

attachment, application for, on notice, 149 

personal service unnecessary, 149 
chambers, appeals from, 224 

committal, application for, on notice personally served, 148 
contempt, party in, not heard, 197 
costs, g.v. 

discharge, application for, of ne exeat ^ 169 
irregularity, order discharged for, 203 

waiver of, 148 
leave, attachment, for writ of, 142 
ne execUy for writ of, 164 
sequestration, for writ of^ not necessary, 139 
notice of motion, attachment, for, 93 

committal, for, 93 
service of, for attachment, 149 
for committal, 148 
personal service, attachment asked, 149 

committal asked, 148 
substituted service, 144, 145, 148 

PREJUDICE, 

contempt by, 59 

PRIORITY, 

application for discharge, of, 206 

PRISONER, 

contempt by, 48 

criminal, 234 

diet of, 236 

discharge, order for, 231 

treatment of, committed for contempt, 233 

visits to, 236 

PRIVILEGE FROM ARREST, 
ambassadors, 181-183 
barristers, 185 
bishop, 179 ' 
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PRIVILEGE FROM ARREST— conMnteee^. 
cleigymen, 186, 187 
clerk of solicitor, 186 
Commons, Member of House of, 180 
Conyocation, Members of, 181 
coroners, 187 
creditors, 185 

discharge of person entitled to, 183, 194 
eundOj redetmdOj et fnorando, 185, 188 
extent of, 189, 190 
foreign sovereign, 180 
Irish peers, 180 
judges, 181 
jurors, 185 
magistrates, 187 
ofiBcers of court, 185 
parties, 185, 189 
peers, 179 
permanent, 179 
places to which, extended, 193 
prorogation, duration of, after, 180 
punitive process, none from, 191 
rates, for not paying, 192 
royal family, 179 
sailors, 188 
servants of ambassadors, 181, 182 

King or Queen regnant, 183, 184 
soldiers, 187 
solicitors, 185 
Sunday, on, 193 
temporary, 185 
witnesses, 185 

PROBATE, 

memorandum endorsed on citation, 146 

PROCESS, 

punitive, no privilege of arrest from, 191 
server, ill-treating, 54 
treating with contempt, 53 

PROHIBITION, 

prosecuting proceedings after, 84 
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PUBLICATION, 

abusive article on pending suit, of, 66 

brief of one side, of, 60 

oamerdy of proceedings heard in, 64 

editor liable for, 59 

examination under Companies Act of, 84 

inflammatory, of criminal charge, 48 

officers of company, 61 

part of affidavit, of, 60 

party, abusing, 59 

printer liable for, 59, 61 

publisher liable for, 59 

technical contempt, where, 60 

PUNISHMENT, 

abusing opponent, 215 
addressing meetings, pendente lite, 211 
breach of injunction, for, 211, 216 
charge of murder, for conmients on, 212 
comments, pendenU lite, 211, 212, 214, 215 
costs, payment of, by, 10, 211, 216 

solicitor and client, 8, 157, 168, 209, 216, 216 
court, power of, 11 
disability, of persons under, 66 
fine, 8 

fine and imprisonment, 209 
imprisonment for time certain, 210 
imprisonment, by, 8, 209 
injunction instead of committal, 211 
measure of, 208 
money, non-payment of, 214 
protection of public, for, 13 
solicitor misappropriating money, 212, 214 
summary, of contempt, 11 
trustee not obeying order to pay money, 107, 213 
winding-up petition, for comments on, 211 

PUNITIVE PROCESS, 

no privilege from arrest, 195 

PURGING CONTEMPT, 
apology, condition of, 195 
costs, paying and doing act required, 195 
discharge by Court, 195 

application for, on, 254 
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PURGING CONTEMPT— conWntiei. 

imprisonment, serving fixed term of, 196 

non-payment of money, for, 214 

offending party should have opportunity of, 50 

QUEEN 

Conwrt or D<mager^ servants not privileged firom arrest, 184 
Regnant, servants privileged from arrest, 183 

QUESTION, 

Court decides if answer to criminate witness, 45 

criminating witness, 45 

husband of witness, criminating, 45 

wife of witness, criminating, 45 

RATES, 

privilege from arrest for not paying, 192 

RECEIVER, 

attachment of, under Debtors Act, 117 
destroying paper in possession of, 77 
enforcing order against, 93 
interference with, a contempt, 76, 77 

RECORD, COURT OF, 

inherent power of punishing contempt 11 

REPORT, 

camerd, of proceedings in, 64 
fair and accurate, allowed, 66 

RESCUE, 

a contempt, 81 

RESPONDENT TO MOTION TO COMMIT, 
apology by, advisable, 161, 162 
fined, 162 

imprisoned where apology refused, 162 
should avoid aggravation of offence, 160 

REVISING BARRISTER, 
contempt, cannot punish, 15 

RIGHTS, 
bill of, 208 

RIOT 

in Court, a contempt, 32, 33 
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HOYAL FAMILY, 

privilege from arrest, 179 

SAILORS, 

privilege from arreat, 188 
SALE, 

interfering with, directed by Court, 52 
SCANDALOUS LETTER, 

contempt by sending, 52 
SCANDALOUS MATTER, 

signing oonnsel's name to, without authority, 4i 
SECURITY, 

Debtois Act, s. 6, under, 172 

discharge of prisoner on giving, 170 

writ, ne eaeat regno, mider, 168, 169 
SELBORNE, EARL OF, 

bill introduced by, to amend law of contempt, 225 

speech of, on first reading of bili, 225 
SEQUESTRATION, 

attachment may issue concurrently, 205 
cannot issue after, 204 

coipoiatiDn, punished for contempt by, 8, 138, 139 

doors may be broken for, 141 

execution, is not, 140 

individuab, against, 139 

interference with sequestrators, 77 

leave to sell goods sequestrated, 141 

letting lands, 141 

peers, against, 70 

property liable to, 140 

writ operates tn rem, 140 

SERQBANT-AT-ARMS, 80, 81 

SERMON, OR ADDRESS AT ALTAR, 
contempt by, S2 

SERVANT, 

ambassador, privil^e from arrest of, 181, 182 

breach of mjunotion by, 75 

King or Qneen, of, privilege, 183, 184 
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SERVICE, 

affidavit of, 146 

attachment, of notice of motion for, 93 

conmiittal, of notice of motion for, 93 

discovery, of order for, 144 

duplicate order, production at time of, 146 

injunction, of, where notice, 147 

interrogatories, of order for, 144 

notice of motion of attachment, 93 

order, on which application to commit, 143 

personal, should be, 144 

practice as to, should be uniform, 150 

substituted, of motion to commit, 144, 145 

order for, made ex parte^ 148 

of motion to attach, 149 

SHERIFP, 

contempt by, 50, 95 

duties of, where writ ne exeat reffno, 168 

Judge, not receiving, 50, 51 

neglect of duty by, 95 

offences by, 85 

possession of, interfering with, 78 

pretending to be, 85 

refusing assistance to, 82 

refusing police protection to, 78 

SHIP, 

arrest, moving after notice of, 84 

SOLDIER, 

privilege from arrest of, 187 

SOLICITOR, 

attached for not paying costs caused by misconduct, 113 

balance ordered, 127 
bankrupt ordered to pay money, 115 
client, not giving notice to, of order, 94 
counsel, signing name of, to scandalous answer, 44 
discussing merits of invention in paper, 66 
disobedience to order, 123 
false information, supplying with, 83 
frivolous action, ordered to pay costs of, 126 
misconduct, costs caused by, 122 
privilege from arrest of, 185 
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SOLIO ITOR— cone»n«cd. 
suitor, undertaking as, 38 
unqualified person acting as, 55 
witness under examination, interfering with, 31 

SOVEREIGN, 

contempt offence against, 1 

pardon of, by, 3, 217 
SPECIFIC, 

charge of contempt should be, 10, 50 

STATEMENT OF COMPANY'S AFFAIRS, 
default in supplying, 82 

STATUTES, 

33Hen.8, c. 12..26, 261 

29 Car. 2, c. 7, s. 6.. 193 

7 Anne, c. 12.. 182 

41Geo. 3, c. 90..107 

63Geo.3, c. 27,s. 1..86 

9Geo. 4, c. 31, s. 23..187 

6 & 7 Vict. c. 73 (Solicitors Act, 1843), 15 

9 & 10 Vict c. 95 (County Courts Act, 1846), 14 

17 & 18 Vict c. 125, s. 74 (Common Law Procedure Act, 1854), 73 

24 & 25 Vict c. 100, s. 36, 186 

26 & 26 Vict c. 89 (Companies Act, 1862), 

s. 118. .170 
8. 165.. 110 

28 & 29 Vict. c. 126 (Prisons Act, 1865), 233 

29 * 30 Vict c. 109, s. 97 .. 188 

31 & 32 Vict. c. 34 (Judgment Extension Act, 1868), 12 
31 & 32 Vict c. 62 (Debtors Act, 1869), s. 3.. 106 

S.4..103, 106, 116 
s. 4 (4), 122, 129 
s. 5.. 95, 130-135 
B. 6.. 164, 171 
36 & 37 Vict. c. 66 (Judicature Act, 1873), 218 

s. 16..14 
s. 18.. 15 
8. 39.. 142 

40 & 41 Vict c. 21 (Prisons Act, 1877), 233 

41 & 42 Vict c. 54 (Marten's Act), 106, 221 

42 & 43 Vict c. 49, s. 19.. 231 

(Army Act, 1881), 187 
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STATUTES— conMntMi. 

46 & 46 Vict c. 76 (Married Women's Property Act, 1882), 120 

46 & 47 Vict. c. 62 (Bankruptcy Act, 1883), 116 

47 & 48 Vict. c. 61 (Judicature Act, 1884), 74 
50 & 61 Vict. c. 56 (Sheri£& Act, 1887), 86, 96 

(County Courts Act, 1888), 14 

63 & 64 Vict. c. 63 (Companies Winding-Up Act, 1890), 

s. 7..82 

s. 10.. 110 
57 & 68 Vict. 0. 16 (Judicature Act, 1894), 224, 232 

STBIKINQ, 

in or near the court, 32 

STULTIFYING COURT, 76 

STOCK, 

attachment for refusal of trustees to transfer, 119 

SUBPCENA, 

ahusing a man for serving, 64 
witness not appearing on, 44 

SUBSTITUTED SERVICE, 144, 146, 148 
order for, made eao parU, 148 

SUMMART 

punishment of contempt, 11, 49 

THREATS, 
letter, by, 66 

party, to, while his suit is pending, 65 
witnesses, to, 66 

TIME, 

appeal for, from chambers, 224 

Judge in court, 224 

TIPSTAFF, 

arrest by, 246 

TREASON, 

killing certain judges is, 27 

TRUSTEE, 

attachment of, practice on, 84 

unable to pay, 118 

for refusal to transfer stock, 119 
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TRUSTEE— <»n«n«cd. 

bankruptcy, in, interference with, 78 

where not committed, 109 
costs, not committed for not paying, 109, 110 
default by, not within Debtors Act, 103 
director, 110 
dishonest, 107 
honest, 107 

imprisonment of, only at instance of c.^.^, 117 
inability to make good sum ordered to pay. 111 
married woman, 120 
negligent, 107, 110 
"possession," or "control," 109, 110 

UNDERTAKING, 

committal, proper remedy for breach of, 91 
damages, in, where writ na exeat regno, 168 
injunction, is equivalent to, 72 
party, by person who is not, 72 
road, to make, 73 

UNQUALIFIED PERSON, 
counsel, acting as, 55 

County Court Judge cannot commit for contempt, 55 
solicitor, acting as, 55 

WAIVER, 

affidavits, of not serving, 202 

appearance, is, of personal service, 148 

attachment, of irregularity in obtaining, 200 

committal, of irregularity in obtaining, 200 

compromise, of insufficiency of summons to set aside, 202 

erroneous order, none of, 200 

inferior court, none of, want of jurisdiction of, 201 

party in contempt not heard, of rule that, 198 

personal service, of, 148 

service, of irregular, by summons for time, 201 

WARD, 

aiding and abetting marriage of, 80 
forms of injunctions, 81 
ignorance, person in, no defence, 79 
jurisdiction, taking out of, a contempt, 79 
marrying without leave, 79 
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WARD— con^uec^. 

manying when twenty-one, 80 

privilege, no, for clandestine removal uf, 192 

WIFE, 

costs of, not giving security for, 108, 114 

WINDING-UP PETITION, 
circulars referring to, 53 
comments on, 211 

WITNESS, 

accounting party, who is, 46 
contempt by, 44, 48 
dismissing for giving evidence, 56 
excuse for non-attendance, 45 J 

illness of, 45 

interfering with, under examination, 31 

person who may be, 56 
intimidating, 58 
Parliament, member of, 192 
prevaricating, 45 
privilege from arrest of, 185 
reasonable expenses of, 45 
refusing to answer, 48 

be examined, 46 
sworn, 44 
remaining in Court when ordered to retire (if not a party), 45 
subpoena, not appearing on, 46 

preventing receipt of, by, 56 
threatening, 56 

WRIT, 

attachment of (j.v.)} ^^^^ ^ ^^^ needed, 93 

form, 251 
ne txeai regno {q»v,)j 163 

form, 256 
sequestration {q.v.\ 139 
form, 252 
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Walter Cix>db. of the Inner Temple, Barrister-at*Law. • 1 

Second Edition, demy 8vo, doth, aof. 

MOORE'S PRACTICAL FORMS. Containing a variety of | 

Useful and Select Precedents required- in Solicitors* Offices relating to Conveyancing and General 1 
Matters. With numerous Variations and Suggestions. By H. Moore, Esq., Author of*' Instruc- I 
tions for Preparing Abstracts of Title," " Practical Forms of AgrecmeiUs," &c. Edited by T. 
Lambert Mears« M.A., LL.D. (Lond.), of the Inner Temple, Barrister^-at-Law. 

Third Ekiition, demy 8vo, cloth. 2of. 

MOORE'S PRACTICAL FORMS OF AGREEMENTS, re- 

lating to Sales and Purchases, Mortgages and Deposits, Enfranchfseoicnts and Exchanges, Building 
and Arbitrations, Letting and Renting, Hiring and Service, Debtors and Creditors, and numerous 
other subjects : with a variety of Useful N^otes. By H. Moore. Third Edition. Thoroughly 
revised. By T. Lambert Mbars, M.A., LL.D., of the Inner Temple, Barrister-at-Law. 

Second Edition, crown 8vo, cloth, 7^. 6d. 

MOORE'S PRACTICAL INSTRUCTIONS AND SUGGES- 
TIONS TO YOUNG SOLICITORS and ARTICLED and other CLERKS in Matters of Daily 
Practice, especially in Country 0/Iices. 

Fourth Edition, crown ^vo* cloth, xoi. 6d. 

MOORE'S ABSTRACTS OF TITLES. Instructions for Preparing 

Abstracts of Titles, to which is added a Collection of Precedents. By Hsnky Moore, Esq., Author 
of " Practical Forms of Agreements," Si.c. Fourth Edition. With considerable Additions. By 
Reginald Mbkivalb, B.A., and Norman PbarsoNi B.A., of Lincoln's Inn, Barristers-at-Law. 

Crowa 8vo, doth, 7*. 6d, 

WITNESSES (The Practice relating to), in all matters and proceedings 

Civil and Criminal, at, after> and before the Trial or Hearing, both in the Superior and the Inferior 
Courts. By Waltbr S. Sichel, M.A. 'Jate Exhibitioner of Balliol College), of Liacola's Inn, 
Barrister-at-Law. 

NEVER BEFORE PUBLISHED. Royal Svo, calf, £1 ix*. 6d. net. 

ADMIRALTY CASES; 1648-1840. Reports of Cases determined 

by the Hiph Coun of Admiralty and upon Appeal therefrom. Temp. Sir Thos. Salisbury and 
Sir Grokgk Hav, Judges, 1758-1774. By Sir William Bi'rrell, Bart., LL.D., M.P., &c. 
Together with Extracts from the Books and Records of the High Court of Admiralty and the Courts 
of the Judges' Delegates, 1584-1839, and a collection of Cases and Opinions upon Admiralty Matters, 
170X-1781. Edited by Reginald G. MARSDSN.ofthe Inner Temple, Barrister-at-Law. 
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' The book may, without reserve, be recommended as the only complete and satisfactory collection of 
laws which has yet appeared."— /^azv Journal. 

Demy 8vo, cloth, lof* 

PATENT LAWS OP THE WORLD. Being a Supplement to 

Carpmael's "Patent Laws of the World." Edited by a Committee of Fellows of the Institute of 
Patent Agents. 

V Thi* volume and "Car^maets Patent Laws of the World^* form the only compleU coUeciwn 
of the laws on the subject. 

Second Edition, rcvisedi thoroughly revised, demy 8vo, cloth, 30f . 

THE LAW OP MONEY SECURITIES. In Four Books,— I. 

Personal Securities. II. Securities on Property. III. Money Market and Stock Exchange Securities. 
IV. Miscellaneous. With an Appendix, including the Bills of Exchange Act, z88s. By C Cavanach, 
B.A., LL.B. (Lond.], Barrister-at-Law. 

" An admirable synopsis of the whole law and practice with regard to securities of every sort."-* 
Saturday Review, 

Third £dit%n, demy 8vo., cloth, i8/. 

CHARTER PARTIES. The Contract of Affreightment as expressed 

in Charter Parties and Bills of Lading. By T. E. Scrutton, M.A., LL.B., of the Middle Temple, 
Barrister-at-Law, Author of "The La w^f Copyright," &c. 

" An entirely new work has long been needed, and we are glad to find it has nbw been supplied 

As a practical and accurate work it would be difficult to improve upon it."— Law Times, 

** Mr. Scrutton has Written a book which will srsvply a want which has long been felt. • • . Altogether 
the book will be found most useful." — Saturday Review. 

Demy 8vo, cioth, 15^. 

SALVAGE, TOWAGE, AND PILOTAGE (THE LAW OF). 

By Harry Nkwson, Esq., LL.B., o( the Middle Temple, Barrister-at-Law, Author of "A Digest 
of the L;iw of Shipping and Marine Insurance," &c. 

'* A useful summary df the law .... which we can confidently nauaauand to thel^gal pioCuMNi 
and to those practically interested in shipping.'*'— SAi//iH^ GoMette. 

Demy 8vo, 930 pages, cloth, 33^. 

THE LAW AND PRACTICE OF COMPENSATION FOR 

TAKING OR INJURIOUSLY AFFECTING LANDS, under the Lands' Clauses Cnnsolidation 
Acts, 1845, i860, and 1869 ; Railways Clauses Consolidation Act, 1845 ; Artisans' and Labourers' 
Dwellings Improvement Acu, 1868 to i88a ; Public Health Act, 1875 ; Elementarjr Education Act, 
1870 ; General Metropolitan Paving Act ; and other Public Acts (English, Irish, and Scotch). 
With an Introduction, Notes, and Forms. By the late Szonby Woolp, Q.C', and Jambs W. 
MiDDLETON, of Lincoln's Inn, Barrister-at-Law. 

"The book is a most complete one in its subicct, and may fairly claim to be an indispensable guide- 
book for the compensation lawyer." — Law Journal, 

Demy 8vo, cloth, 12s. 6d, 

THE LAW OF LIFE INSURANCE, with a Chapter on Accident 

Insurance. By Chaklbs Crawlby, M.A., of Lincoln's Inn, Esq., Barrister-at-Law, and Fellow 
of Downing College, Cambridge. 

" The most important English work on the law of life insurance which has appeared since the publication 
in z868 of the second edition of Mr. Bunyon's work on the same subject. . . . Mr. Crawley's book will be 
a welcome addition to the library of the lawyer, and will be found of ase by that part of toe public which 
is interested in the subject of life insurance. — Atkenatum. 

Second Edition, Revised and Enlarged, demy ftvo, cloth, xsr. 

THE AGRICULTURAL HOLDINGS ACT, 1883, AND 

OTHER STATUTES, relating to Distress Replevin, Notice to Quit, &c., with a concise Summary 
and Ninety-three Forms, beinf Forms of L-si***» Substituted Agreements, Awards, Notices, fikc, and 



an Appenoix, containing 
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u'ning the Ground Gaii>*A.ct the Report of the Royal Commission on Agi 
&c. By J. M. Lbly, Esq., Editor of *« W ** ifali's l^^ o^ l-andl<wd and Tenant,** and E. R. 
EuGcaMbB, Esq., Barristers-at^Law. ^^oo* 
*'Thi.<i is by far the most elaborate ti^.> -V.^-Vt has^aiiBMM^«irfUaa*^« . . . Those who are 

concerned in questions between landlords ati,\' 

** This is one of the best books on this Ar ^^ ^*' 
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